Administrative Review Council

PRACTICAL GUIDELINES FOR

preparing
statements of
reasons

The requirement of reasons not only exposes error
affecting the decision—it demands of the administrator
that [they define] to and for [themself] the function which
[they are] appointed to perform.

(The Honourable Mr Justice Brennan ‘The Future of Public
Law — The Australian Administrative Appeals Tribunal’
(1979) 4 Otago Law Review 286 at 293).
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The Administrative Review Council commissioned Ms Linda Pearson,
legal academic, to prepare the first draft of these Guidelines, which was
subsequently settled and adopted by the Council. The Council thanks

Ms Pearson for her work on this report.

The Guidelines were first published in June 2000 and revised in
November 2002
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The members of the Council at the date of publication of this
booklet are:

Wayne Martin QC (President) Christine Charles
Justice Garry Downes AM Robert Cornall

Ron McLeod Am Professor Robin Creyke
Professor David Weisbrot Stephen Gageler SC
Bill Blick psm Patricia Ridley

Contacting the Council
For information about this booklet or more generally about the
Council’s work please contact:

The Executive Director

Administrative Review Council

Robert Garran Offices

National Circuit

Barton ACT 2600

Other contact details for the Council are:

Telephone: (02) 6250 5800
Facsimile: (02) 6250 5980
Email: arc.can@ag.gov.au
Internet: law.gov.au/arc

The offices of the Administrative Review Council are located in
the Robert Garran Offices, National Circuit, Barton ACT.

PRACTICAL GUIDELINES FOR PREPARING STATEMENTS OF REASONS

iii






5. How should | treat
recommendations, reports or
submissions in my statement of
reasons?

Recommendations or reports

Your statement should include the appropriate
recommendations or parts of relevant reports you should have
considered in making your decision. You should indicate in
your statement the weight you gave to them and the reason for

your ultimate judgment.

If the report or recommendation you relied upon is prepared
by someone else, that report or recommendation must contain
sufficient information to enable you to satisfy the three
essential requirements for a statement: the findings on material
questions of fact; reference to the evidence or other material
on which those findings were based; and the reasons for the
decision. If you agree with the recommendation or report you
should indicate why and give reasons. Where you differ from a
relevant recommendation or part of a report, you should also

explain how and why.

Submissions

Where a person has made a submission or presented evidence
on a fact that you consider to be material, your statement must
deal with the submission. If you do not refer to submissions
which are relevant to a matter that you considered to be
material, it suggests that you did not find the submission to be
a material fact. In such a case, this may leave your decision
open to review on the grounds that you made an error of law or

failed to consider a relevant matter.
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6. How should | treat
confidential information in my
statement of reasons?

In the course of your decision making, you may receive
information on a confidential basis. How do you deal with this

information in your statement?

Under the AD(JR) Act

You are not required to disclose information relating to a

person or business affairs of a person, if:

¢ the information was supplied in confidence; or

e the publication of the information would reveal a trade
secret; or

e it would breach a statutory duty or common law duty to
keep the information confidential, for example section
70 of the Crimes Act 1914 (disclosure of information by

Commonwealth officers) or legal professional privilege.

An obligation of confidentiality does not apply if your
statement of reasons is addressed to the person who supplied
the confidential information. This may mean your statement
cannot state factual findings as precisely as would otherwise be

the case.

If your statement would be false or misleading without the
confidential information, you are not required to provide the

statement.

If the information is not included, or you decide not to provide
a statement, you must notify the person requesting the

statement, giving reasons.
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Under the AAT Act

The AAT Act does not have any provisions about confidential

information that are equivalent to those in the AD(JR) Act.

If, however, your statement includes confidential information
you should so advise the AAT when you provide the
information. The AAT is able to avoid disclosing the

confidential material (section 37 of the AAT Act).

Under the Privacy Act

If information relevant to a request for reasons is ‘personal
information’, as defined in section 6 of the Privacy Act 1988,
certain information privacy principles, for example IPP 11,
may apply. ‘Personal information’ means information or an
opinion about an individual whose identity is apparent or can
reasonably be ascertained. If personal information is involved,

you can not disclose it unless the person concerned has

consented. Personal information may be disclosed if, by law, an

agency must disclose it, for example, because the material is

required for use in court proceedings.

PRACTICAL GUIDELINES FOR PREPARING STATEMENTS OF REASONS

19



20

7. What happens if my
statement is not adequate?

For your statement to be adequate, it must be an accurate
reflection of your decision making process and must meet the

standards set out in this paper.

If your reasons for a decision are inaccurate, wrong, need
other reasons or evidence or have been supplemented by
inconsistent reasons, the decision may be found to be unlawful
by a court or tribunal. Alternatively, you may not have met
your statutory obligation to provide reasons and appeal rights
that depend on adequate reasons being given will not expire

until adequate reasons have been provided.

The guiding principles are that your statement must be
intelligible to the person seeking the reasons and must give

a clear understanding of why your decision was made. The
statement of reasons must also be sufficiently precise to enable
the person affected by your decision to decide whether to

challenge the decision and how to do so.

Request for a better statement

If your statement is not adequate, a person can apply to the
AAT or to the Federal Court for a better statement.

Under the AAT Act

If the AAT considers that your statement is inadequate or
wrong, the AAT can make a declaration accordingly. You
must then furnish an additional statement containing more
information as soon as possible and, in any event, within 28
days of the AAT’s declaration. If the AAT does not think the
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supplementary statement is adequate, it can order you to

provide an additional statement.

Under the AD(JR) Act

The Federal Court can order you to provide an additional
statement within the time specified in the order. The Court
will only do so if satisfied that the order would be useful, fair

and just.
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