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TO:

FROM:

New South Wales Government

Department of Premier and Cabinet

Governor Macguarie Towsr,

1 Famrer Place, Sydney NSW 2000
GFO Box 5341, SYDNEY NSW 2001
T:(02) 8228 5300 F: (02) 9228 3062

20 February 2009

Mr Iain Anderson Fax: (02) 6218 6889
First Assistant Secretary

Territories and Native Title Division

Attorney General's Department

Matt Richards Fax: 0228 3062
Principal Legal Officer Phone: 9228 3225
Legal Branch

Total Pages (including cover sheet): 6

~ Dear Mr Anderson

Commonwealth December 2008 Discussion Paper - Proposed Minor Native Title
Amendments

Flease see attached letter.

" Yours sincerely

UPlichwd)

Matt Richards
Principal Legal Officer

Legal Branch
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New South Wales Government

Department of Premier and Cabinet

2 0 FEB 2009

Mr lain Anderson

First Assistant Secretary

Territories and Native Title Division
Attorney General's Department

By Facsimile: (02) 6218 6889

Dear Mr Anderson

Commonwealth December 2008 Discussion Paper - Proposed Minor Native
Title Amendments

Thank you for the opportunity to comment on the proposals contained in the
Commonwealth’s Discussion Paper titled “Proposed minor native title
amendments”.

Attached is a copy of the submission of the State of New South Wales in
response to the issues raised by the Discussion Paper.

Yours sincerely

T

Leigh Sanderson
Deputy Director General (General Counsel)

Govemor Macquarie Tower. 1 Farrar Place, Sydney NSW 2000
GPD Box 5341, SYONEY NSW 2001 | T: (02) 9228 5856 F; (0Z) 0228 5242
ww, dpC.nEw. gev.au
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NEW SOUTH WALES GOVERNMENT

SUBMISSION IN RESPONSE TO COMMONWEALTH DECEMBER 2008
DISCUSSION PAPER -
PROPOSED MINOR NATIVE TITLE AMENDMENTS

1. Enable the Court to rely on a statement of facts agreed between parties

Under section 87 of the Native Title Act 1993 (Cth) (NTA), if agreement is reached by
the parties on the terms of consent orders for a consent determination of native title,
the Federal Court may make an order in, or consistent with, thosc terms without
holding a hearing if it appears to the Court to be appropriate to do so.

As the NTA is presently drafted, it allows the Court to decide for itself the terms upon
which it can be satisfied that it is appropriate for it to make the consent orders.

The Commonwealth has sought comments on a possible amendment to the NTA
under which the Court would be able to rely on a statement of agreed facts in
satisfying itself that it is appropriate to make a consent determination.

If such an amendment is to be made, New South Wales makes the following
submissions as to the content of the amendment:

Discretion should be with the Court as to matters to be relted on

New South Wales is of the view that a statement of agreed facts should simply be one
matter that the court may, if it deems appropriate, have regard to in deciding whether
the consent determination is appropriate.

However, a statement of agreed facts should not be a requirement for the making of a
consent determination.

The Court should also not be limited to consideration of a statement of agreed facts
and should retain the discretion to consider other information provided by the State
and Applicant in support of the consent determination, including submissions,
statements and affidavits.

Agreement of State and Applicant ro staremenr of facts sufficient

It should not be a requirement that parties other than the State and the Applicant agree
to an agreed statement of facts for it to be relied on by the Court. The agreement of
the State and the Applicant to the terms of an agreed statement of facts should be
sufficient.






