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WHAT ISPERSONAL PROPERTY SECURITIESREFORM ABOUT?

1. Ifanindividua or business wants to borrow money they will often find it easier and may
obtain alower rate of interest if they offer a piece of property as security. Examples of
personal property that could be offered as security for aloan are a car, or the trading stock or
equipment of a business.

2. InAustraliatoday, there are significant limitations on the scope to use personal property as
security due to complexities and gaps in the arrangements for registering security interests.

3.  Depending on where you are in Australia and the nature of the property, the rules for
registering an interest and whether an interest can be registered at al, vary widely.

Who should read this Discussion Paper?

4.  Thefollowing are some examples of groups that may have an interest in this Discussion
Paper.

Businesses that may want to borrow money against the value of personal property may have
an interest in how that security may be registered, how it may be enforceable and how
registration might be discharged once the loan has been repaid.?

Business advisers, brokers, accountants and solicitors involved in providing advice to
business may wish to comment on the options discussed.

Employer groups and industry associations may also wish to comment on behalf of their
members or coordinate responses to the Discussion Paper.

Manufacturers, distributors and suppliers who supply on aretention of title basis will have an
interest in how reform might impact on those arrangements

The financing sector will have an interest in how a security interest might be protected against
persons who may later acquire an interest in property that is subject to a security agreement.

Consumers contemplating major purchases of items of personal property, for example a car,
boat or agricultural equipment, will need to know what stepsthey might take so that they are
able to ensure they are acquiring the property free of any existing security interest.

Why isreform needed?

5.  The present law of personal property securities is characterised by more than 70 Acts under
which registration and search vary according to jurisdiction, the nature of the collateral, the
kind of security interest or whether the debtor is a natural person or a company. Some
interests are required to be registered on more than one register to gain protection while for
others there is no available register at all.

1 See Access Economics, The Costs and Benefits of Personal Property Securities (PPS) Reform, Report by Access

Economics Pty Limited for the Australian Attorney-General’ s Department (2006). A copy of the report isavailable
at www.ag.gov.au/pps/papers.

The Discussion Paper on Priorities and Enforcement will look in greater detail at how a security interest may be
enforced and against whom.
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A single national register of interests which are in the nature of a security interest would
enable comprehensive coverage of security interestsin al kinds of personal property, with
limited exceptions (possible exceptions are discussed later in this paper).

A single comprehensive regime of personal property security interests would enable
enactment of a clear set of rules for ordering priorities between competing interests in secured
property, protecting third parties such as purchasers of major assets who have no knowledge
of existing security interests, and protecting security holders against loss or subordination of
their interest to potential purchasers, lessees or other lenders.

Clear priority rules would reduce compliance costs for lenders. Comparable reformsin
New Zealand reduced the number of different loan contracts from 32 to two for one major
bank, and allowed it to process most transactions internally instead of relying on external
solicitors.

Lenders would benefit fromthe ability to more accurately match interest rates and fees with
borrowers’ risk profiles, reduced costs incurred in relation to assessing and monitoring
borrowers capacity to pay, and greater certainty about which assets are available to meet the
loan on default by the borrower.

Because simplification would reduce entry barriers to the financing business, increased
competition in the financing sector would follow and could lead to more innovation in
financing products and reduced costs of borrowing.

Borrower businesses presently unable to offer property as collateral for aloan would be able
to access cheaper finance to the extent unsecured lending is replaced by secured lending.
Borrowers would aso be able to access cheaper finance to the extent that savings in
transaction and compliance costs for lenders are achieved and passed on.

Consumers would have greater certainty in relation to purchases of major assets by being able
to easily and cheaply investigate the existence of security interests in the assets being
purchased.

There would be greater certainty and improved outcomes in insolvency.

Transitional costs associated with incorporating existing security interests and arrangements
into the new regime will need to be carefully managed and will involve ongoing consultation
with stakeholders.

Responses to an Options Paper released by the Standing Committee of Attorneys-Genera in
April 2006 were generaly supportive of a single regime for security transactions over
persona property and a single national register of personal property securities, and that it
should be possible to register any transaction which is in substance a security transaction

Considerable work is being undertaken in international forums such as the United Nations
Commission on International Trade (UNCITRAL) and the Internationa Institute for the
Unification of Private Law (UNIDROIT). Reform has been successfully implemented in the
United States, Canada and New Zealand.



What are the issues?
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The proposed personal property securities reforms would involve changing the policy and
legidlative framework for the registration of security interests and the legal rules for the
protection and enforcement of security interests.

Reformwould not affect other legal arrangements regarding personal property security
transactions, such as taxation arrangements, the regulation of interests in licences created by
statute, or the prohibition of trade in certain things.

There are a number of key concepts in personal property securities reform, an understanding
of which will assist in considering the issues that need to be decided. These are explained in
part 2 below. Some are discussed in more detail in Attachment B.

In order to establish a policy and legislative framework for personal property securities
reform, the following issues need to be addressed.

First, there needs to be a register on which security interests in personal property can be
registered (‘the PPS Register’). A decision needs to be made about what could be registered
and whether there should be any interaction with registersrelating to matters other than
security interests such as written off and stolen vehicles registers (see Part 4). 1ssues
concerning how a security interest would be registered and how a registration could be
amended are discussed in Parts 5 and 6. A decisionalso needs to be made between options
for ensuring that registered interests are discharged in appropriate circumstances and that the
PPS Register does not become cluttered with outdated information (see Part 7).

Second, a decision needs to be made about how the PPS Register could be searched. These
options are canvassed in the context of privacy laws and procedures for ensuring information
on the Register is kept up to date (see Part 8).

Third, decisions need to be made on compensation for Registry error or for default by the
registering party on certain obligations regarding registration (see Part 9), how the original
instrument creating the security transaction would be accessed (see Part 10), and how the

legidation would interact with the Uniform Consumer Credit Code (see Part 11).

Fourth, consideration needs to be given to the systems design to support the PPS Register (see
Part 12).

Fifth, consideration needs to be given to the transitional arrangements in moving from
existing securities registration regimes to the PPS Register (see Part 13).



KEY CONCEPTS

26. Thispart explains some important concepts used in this Discussion Paper.

The PPS Register

27. The PPS Register isthe term used for convenience to refer to the register of personal property
security interests that would be created if the reform goes ahead.

Personal property

28. Personal property is any form of property other than land or buildings and fixtures which are
legally treated as forming part of land. Personal property includes both tangibles (eg cars,
boats, machinery, crops) and intangibles (eg shares, intellectual property, receivables and
contract rights).

Collateral

29. The property that is subject to a security interest is sometimes referred to as the ‘ collateral’.

Security interest

30. A security interest, for the purposes of this Discussion Paper, is any interest in personal
property which is created or evidenced by an agreement that in substance secures payment or
performance of an obligation, without regard to the form of the transaction (that is, the
legislation would apply regardiess of whether the interest is amortgage, charge, financing
lease or supply under a retention of title arrangement) or the identity of the person who has
title to the collateral (that is, it is not necessary for the debtor to have any proprietary interest
in the collateral before a security interest can be created in it).

Attachment

31. Attachment is aterm used to describe the successful creation of a security interest in property
that can be enforced against that property. Attachment is therefore a prerequisite to
effectively registering an interest in away that can be enforced. A security agreement which
has notsattached creates rights which are merely personal or contractual rights between the
parties

Perfection

32. Perfection isaterm used to describe the effective registration or possession of a security
interest. A security interest is perfected if it has attached and all of the necessary steps to

3 See RCC Cuming, C Walsh and RJWood, Personal Property Security Law (2005) 17.



33.

perfect it under the legidation (such asregistration of afinancing statement or taking
possession of the collateral) have been performed.*

Perfection is necessary to protect a secured party’s interest against a debtor’ s bankruptcy
trustee or judgment creditor or against a buyer or lessee of the collateral who has no
knowledge of the interest. Perfection is also necessary for the secured party to gain aranking
against other perfected security interests in the collateral. Registration is voluntary and an
unperfected interest will be enforceable, but may not have the best possible position,
depending on the existence of other interests in the collateral and whether or not those other
interests have been perfected.

Financing statement

34.

A financing statement is the information provided to the security registry to perfect a security
interest. Generaly it isthe financing statement that appears on the register, not the original
transaction that created the security.

Priorities

35.

Priority rules govern competition between competing interestsin collateral. The genera rule
is that where there are two security interests in relation to a single piece of property, the
security interest that was perfected firg, for example by being registered, has priority. That is,
the holder of that interest will be able to take the benefit of that interest ahead of an
unperfected interest or an interest that was perfected later in time. Priorities will be
considered further in the second Discussion Paper on Priorities and Enforcement.

New Zealand Act

36.

References to the New Zealand Act are to the Personal Property Securities Act 1999 (NZ).°

For a discussion on perfection and priorities see Cuming, Walsh and Wood, above n4, 18. Perfection by the secured
party taking control or possession of afinancial asset will be dealt with in the third Discussion Paper on Possessory
Securities.

Available at www.ppsr.govt.nz.



WHAT ISTHE REFORM PROCESS?

Thereform process

37.

38.

39.

41.

42.

The work of the Standing Committee of Attorneys-General (SCAG) on the Personal Property
Securities Review is being undertaken through a working party of Commonwealth, State and
Territory officers, chaired by the Commonwealth, and reporting to SCAG. There has also
been consultation with other Ministerial Councils, including the Ministerial Council on
Consumer Affairs and the Australian Transport Council. The Australian Attorney-General,
the Hon Philip Ruddock MP, has established a Personal Property Securities Review
Consultative Group to assist in the development by SCAG of a single national law and
register concerning personal property securities. A list of the members of the Group is at
Attachment A.

In April 2006, the Standing Committee of Attorneys-General (SCAG) published an Options
Paper on the Review of the Law on Personal Property Securities. Responses to the SCAG
Options Paper were generally supportive of proposals to establish a single national register of
personal property securities based on the substance of the transaction.

In May 2006, the Commonwealth Attorney-General sponsored public seminars on the
Options Paper in all mainland State capital cities, and spoke at the seminars in Brisbane,
Sydney and Melbourne. More than 300 people participated in the seminars.

On 14 July 2006, the Council of Australian Governments endorsed the devel opment by
SCAG of an efficient and effective national personal property securitiesregistration system
for securities transactions. The Council of Australian Governments asked SCAG to report to
it by the end of 2006 on progress with developing options and timeframes for implementing a
national system, including identifying any cost and associated consumer protection data
implications.

On 24 July 2006, the Australian Attorney-General released a report by Access Economics on
the costs and benefits of persoral property securities reform. The report concludes that while
there would be costs as well as benefits, reform of the law to create uniformity and asingle
register would result in net benefits to the community. A copy of the report and the
Attorney-General’s press release is available at www.ag.gov.au/pps/papers

The Australian Attorney-General’ s Department hosted a Policy Development Workshop in
Sydney on 25 July 2006 on the review of personal property securities law. The workshop was
well attended by representatives of banks, financial institutions, law firms and legal
practitioners and representatives from the States and Territories. Australian and internationa
experts gave presentations on key issues raised by stakeholders in response to the April 2006
Options Paper. The issues raised at the Workshop will provide the basis for further ongoing
dialogue with stakeholders. Copies of the papers from the workshop are available at
www.ag.gov.au/pps

In summary, SCAG Ministers agreed at their meeting in July 2006:

(& to note that responses received on the April 2006 Options Paper were gererally
supportive of the reform



(b) to proceed with the development of proposals for reform of the substantive law on
personal property securities, in consultation with stakeholders, and

() tonote that implementing a personal property securities register will require further
consideration by Ministers on the systems architecture and legislative options
supporting a register.

44. On 15 August 2006, the Australian Government indicated in its response to Rethinking
Regulation: Report of the Taskforce on Reducing Regulatory Burdens on Business (The
Barks Report, recommendation 4.64) that it supports harmonisation and rationalisation of the
law relating to personal property securities.

45. Itis now proposed to advance the Personal Property Securities Review through three
Discussion Papers.

46. The starting point for the Discussion Papers is reform based on the substance of the
transaction The aternative option of consolidating the existing approach based on the nature
of the collateral, the kind of security interest or whether the debtor is a company or natura
personwas not supported by the majority of responses to the SCAG Options Paper released in
April.

47. Thisfirst Discussion Paper introduces key concepts in personal property securities law
reform, and deals with the Personal Property Securities Register that would lie at the centre of
any new arrangements.

48. The second Discussion Paper will deal principally with the priority rules for resolving
competing claims that would apply when a debtor becomes insolvent and contests between
security holders and buyers or lessees. It will also address some incidental matters such as the
enforcement of a security interest and conflict of laws rules.

49. Thethird Discussion Paper will deal with the rules relating to financial assets — such as
futures contracts and securities (eg shares in a corporation). The priority rules concerning
financial assets generally relate to whether the creditor has control of the assets, and not to
whether the security has been registered on the PPS Register. These are atype of possessory
security interest, because the creditor has possession or control of the collateral. Thethird
discussion paper will also deal with other possessory security interests, such as liens.

50. Thethree Discussion Papers will benchmark the proposed changes against the law and
practice on personal property securitiesin New Zealand. New Zealand revised its persond
property security arrangementsin 2002, and it is proposed that Australia should adopt the
New Zealand model as a basis for reform except where good cause can be shown for
departing from the approach taken in New Zealand. One substantial benefit of this approach
isthat it would more closely harmonise the arrangement in Australia and New Zealand,
consistent with the goal of achieving closer economic relations between the two countries.

Comments are sought generally on this Discussion Paper. The specific questions posed in boxed
text are not intended to confine the issues that may be raised in submissions. They are merely an
aid to identifying some of the key issues that those providing submissions may wish to address.




51

52.
53.

55.

56.

WHAT INTERESTS WOULD BE REGISTRABLE?

This part of the paper discusses the range of interests that could be registered on the PPS
Register.

Four suggested starting points for consideration of reform are as follows.

Security interestsin all property except land: The first proposed starting point is that security
interestsin al property except land, or buildings and other fixtures which are legally treated
as forming part of land, ought to be able to be registered on the PPS Register, regardless of
the nature of the property. It should not matter whether the property is a car, industrial
machine, livestock or patent. The benefits from having a single national PPS Register are
maximised by minimising the extent to which businesses and consumers need to deal with
different registers and registration rules for different kinds of property.

All security interests: The second proposed starting point is that all security interests® in
personal property would be registrable on the PPS Register. The benefits from having a
single national register are maximised by minimising the extent to which businesses and
consumers need to deal with different registers and registration rules for different kinds of
security interest.

Nothing except security interests: The third proposed starting point is that the personal
property securities reform initiative should be directed to creating a PPS Register, and not the
recording and availability of other information (eg information about property ownership).
Some matters other than security interests that could be included on the PPS Register are
canvassed below.

Limited departures may be justified: The fourth proposed starting point is that there should be
scope for limited departures from any of the above three starting points, where the benefits of
departure outweigh the disadvantages.

Q1L

Do you agree with the proposed four starting points for reform as outlined above?

57.

58.

The New Zealand Act provides for the registration of security interests that are ‘an interest in
personal property created or provided for by a transaction that in substance secures payment
or performance of an obligation, without regard to the form of the transaction or the identity

of the person who has title to the collateral’.” Personal property is defined to be broadly
inclusive of al tangible and intangible forms of personal property. The Act goes on to make a
number of exceptions for certain security interests or forms of property, and provides that
certain arrangements, which are either not or may be argued not to be security interests, are to
be considered security interests for the purpose of the Act.

The remainder of this part of the Discussion Paper canvasses areas where there appearsto be
an arguable case for departure from one of the first three proposed starting points.

6

See Part 2 of this Discussion Paper.

" Personal Property Securities Act 1999 (NZ) s 17(1).




Securities over all property except land

Ships

59.

60.

61.

62.

63.

Shipping is a special area in which careful consideration needs to be given to long-established
international arrangements for the registration and enforcement of security interests in ships.

Under present arrangements in Australia, security interests in ships are registered on a
shipping title register — the Australian Register of Ships The Australian Register of Ships
supports Australia’s international law obligations and is also a source of information on ship
ownership and securities in ships for domestic and overseas service providers to Australian
ships.

Under the United Nations Convention on the Law of the Sea (UNCLOS),? to which Australia
isaparty, a State is required to keep aregister of the ships to whichit has granted a right to
fly its flag and to issue documents to that effect. Vessels sailing on the open seas under a
recognised country flag have rights and protections not offered to stateless ships. There must
be a genuine link between a ship and its flag State, and a ship can usualy sail under the flag

of one State only. Ships which are excluded from generally accepted international regulations
on account of their small size are exempt from the registration requirement.®

The Shipping Registration Act 1981 (Cth) gives effect to these arrangements. A review of the
Shipping Registration Act® concluded that Australia could decide not to keep a shipping
register but first Australia would need to make a decision not to alow any ships to fly the
Australian flag. Policy reasons for not doing so are that it would be difficult for many
Australian ships to obtain registration certificates in overseas jurisdictions (because of the
requirement for a genuine link), that alocal register is administratively convenient for
Australian ship owners, and that a local register supports Australia’s efforts to increase
standards of ship safety internationally.*

In having a register of ships, Australia must meet further obligations under UNCLOS. For
example, Australia must take measures to ensure safety at sea with regard to ship
seaworthiness, crew training and collision prevention.? Australia may be required to
investigate reports to it by another State that it has not exercised proper jurisdiction and
control in respect of a ship flying the Austraian flag

Registration of ownership facilitates investigation and action. UNCLOS is not concerned
with ownership in the sense in which it regulates the private rights of individuals, but only in

10

11
12

13

United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, [1994] ATS 31 (entered
into force 16 November 1994) (‘UNCLOS'). Thetext of UNCLOS is available at
http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

UNCLOS, opened for signature 10 December 1982, [1994] ATS 31, arts 91-94 (entered into force 16 November
1994).

Department of Workplace Relations and Small Business, Australian Maritime Safety Authority and Bureau of
Transport and Communications Economics, Review of the Shipping Registration Act 1981 (1997). A copy of the
report is available at www.dotars.gov.au/maritime/publications/pdf/SRA_review_report.pdf.

Review of the Shipping Registration Act 1981, above nl11, 7-8.

UNCLOS, opened for signature 10 December 1982, [1994] ATS 31, art 94(3) (entered into force 16 November
1994).

UNCLOS, opened for signature 10 December 1982, [1994] ATS 31, art 94(6) (entered into force 16 November
1994).
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the context of the right of a State to interfere with a ship flying another State’ s flag and the
regulatory obligations of the flag State. International practice supports the registering of
security interests in ships on the Shipping Register because it facilitates meeting this
obligation where a security holder can act as the owner of a ship following the default by the
mortgagor.**

One option would be for Australianpersona property securities legislation to apply to al
security interests in ships, while retaining the Shipping Register as the title register under
Australia s international obligations (including the registration of legal mortgages). The
personal property securities legislation would need to take into consideration that the
Shipping Register is used by overseas service providers (eg by facilitating access from
overseas). Specia priority rules may be needed to ensure that the existing body of
international law on security interests in shipsis not disturbed. There is already capacity in
personal property securities legislation to acknowledge specia rulesin relation to certain
security interests. For example, in overseas jurisdictions there are specia rules in relation to
security interests in crops.*® This option could involve providing a link in the Shipping
Register to the PPS Register.

The advantage of this option is that the PPS Register would contain a more comprehensive
record of security interests in personal property.

Another option would beto provide that only a security interest over a ship that does not
appear on the Shipping Register is able to be registered on the PPS Register, but to exclude all
other security interests in ships.

Under present arrangements, this would be broadly comparable to the New Zealand model.
The New Zealand legidlation does not apply to a transfer, assignment, mortgage, or
assignment of a mortgage of a ship or any share in a ship covered by the Ship Registration Act
1992 (NZ) and which exceed 24 metres register length.'® In Australia, ships of less than 24
metres tonnage length, fishing vessels and pleasure craft are exempt from the Shipping
Registration Act’s compulsory registration requirements.*” A review of Australia’s Shipping
Registration Act was completed in 1997 and consideration is currently being given to
implementation of review recommendations.’® A possible result of the review process is that
more categories of shipswill be exempt in the future.

Another option would be to provide that a security interest may only be registered on one
register, leaving it to the owner of the ship to decide the most appropriate register.

This would enable owners proposing to voyage internationally to utilise a system known and
accepted internationally and those proposing to operate domestically the domestic system.
The advantage would be that the Australian register would reflect internationally established
practice for the registration of ships which domestic and foreign industry users are familiar
with. Another advantage is that it would reduce the need for industry to be familiar with
different practices for Australian registration, which may impose additional costs on industry
that would flow through to transport costs.

14
15
16
17
18

See Review of the Shipping Registration Act 1981, above n11, 10-12.

Priority issues will be discussed in the second Personal Property Securities Law Review Discussion Paper.
Personal Property Securities Act 1999 (NZ) s 23(e)(xi).

Shipping Registration Act 1981 (Cth) s 13.

A discussion paper on the Reform of the Navigation and Shipping Registration Actsis available at
www.dotars.gov.au/maritime/discussion_paper.aspx.
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71. Theregisters could be linked so that a search of one register returns records of interests on the
other.

72. The advantage of thisis that searchers would only need to search one register to obtain
information about security interests in ships.

Q2: Should al interests in shipping be registered on the PPS Register, or does the New Zealand
legislation or choice of the ship owner provide a more appropriate model? Would the advantage to
industry from the introduction of generic personal property security legisation outweigh the cost
of the specia arrangements that would be needed for this industry to participate?

Q3: Comment is also invited on how the kinds of reforms canvassed in this Discussion Paper
would impact on financing options for the shipping industry.

Fixtures and crops

73. Fixtures are objects that have become *affixed’ to or incorporated into land and the buildings
on land. Fixtures can be items such as heating and cooling equipment, lifts and other
conveying devices that might be installed in buildings, crops that are growing, trees and
minerals. Fixtures are treated by the law as real property and not as personal property.
However, some fixtures, or items of personal property which may become fixtures, are often
separately financed.

74. The New Zealand legislation does not provide for the registration of security interestsin
fixtures, and is expressed not to apply to the creation or transfer of an interest in land.*®
However, it defines “goods” to mean tangible personal property and to include crops attached
to theland. ‘Goods is aso defined to include the unborn young of animals, trees that have
been severed and petroleum or minerals that have been extracted.?® A security interest in
crops ordinarily extends to the crops while growing and continues when the crops are
harvested and separated from the soil, whether stored on the land where they are grown or on
any other land or premises.?*

75. The New Zealand legidationtherefore allows a security interest to be taken over goods,
including crops, the unborn young of animals, trees that have been severed and petroleum or
minerals that have been extracted. The New Zealand legislation does not enable a security
interest to be taken over fixtures which have been constructed or which are unsevered trees
(except to the extent that a crop forms part of unsevered trees)®? or minerals.

76. In Australia, statutes presently allow security to be given over growing crops as if they were
personal property and it would seem appropriate to continue this. Anoption in relation to
other fixtures isto provide for securities taken over fixtures to be registered on the PPS
Register as well as on the relevant land titles register, and, conversely, for land titles registers
to alow registration of items of personal property that may become fixtures.

19 Personal Property Securities Act 1999 (NZ) s 23(€)(i).
20 personal Property Securities Act 1999 (NZ) s 16(1).
2L personal Property Securities Act 1999 (NZ) s 51.

22 personal Property Securities Act 1999 (NZ) s 51.
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77. The advantage is that separate fixtures financing would become a more viable option by
providing protection for the fixtures financier against any prior or subsequent interest in the
land to which the goods are or become attached.

Q4: Comment isinvited onan appropriate model for the registration of security interestsin
fixtures.

Intellectual Property

78. The New Zealand Act alows for registration of interestsin al forms of intellectual property.
However, in practice, the framework of the Act does not support searching in relation to
intellectual property interests because it does not enable registration of information which
would allow the entry on the register to be indexed by the collateral details rather than under
the debtor’s name. For example, it is not possible to register an interest in a patent under the
number issued by the patent registry, and it is not possible to search by that number.

79. An option would be to enable intellectua property which has a unique registration number to
be registered and searched by that number.

80. Theadvantage of collateral indexing is that a search of the PPS Register would retrieve
information about all security interests in the relevant collateral, and not just those security
interests granted by a particular debtor.

81l. Security interests may also be taken over licences of registered intellectual property. There
does not appear to be any doubt that a licence created by agreement would be regarded as
property, but a question may arise regarding where licences in registered intellectual property
rights should themselves be registered. Section 4.3 below discusses whether information
other than personal property securities should be included on the PPS Register.

Q5: Should it be possible to register on the PPS Register security interests in patents, trade
marks, designs and plant breeders’ rights and other forms of intellectual property by unique
registration number?

Restrictions on dealing in property

82. Thesale or transfer of some forms of property may beillegal or tightly regulated. For
example, dedling in narcotics isillegal, and trade in human tissue is generaly prohibited but
may be authorised in certain circumstances (such as the supply of blood products under the
Human Tissue Act 1983 (NSW)).

83. The personal property securities legidation needs to operate in conjunction withother
Commonwealth, State or Territory legislation which prohibits or restricts the sale or transfer
of personal property.

84. There are anumber of legidlative options for dealing with prohibitions or regulatory regimes
contained in other legislation. For example, the legislation could clearly set out that it does
not create an interest that did not previously exist, and does not authorise the enforcement of
an interest that is prohibited or regulated by another law (there will be detailed discussion of
enforcement issues in Discussion Paper 2). In addition or instead, the legidation could



expressly prohibit registration of an interest in property that cannot be used as collateral or
cannot be transferred because of the operation of another law.

Q6: How should the legislation deal with restrictions on dealings in property existing under other
law?

Satutory licences

85.

86.

87.

88.

89.

90.

Statutory licences and interests can contribute to the value of a business and may be
acceptable to the market as collateral for aloanbut may not be personal property. Some
examples of statutory licences are gaming licences, fishing licences and taxi licences. There

may be a fine line between a licence that a court decides either is or is not personal property.?®

The New Zealand legidation is silent on whether licences are personal property. The question
of whether a statutory licence falls within the provisions of personal property securities
legidation in Canada has generated litigation and uncertainty. The legidation in the Canadian
provinces of Saskatchewan and Ontario creates certainty by specifically including areference
to licences in the definition of intangible property. The Saskatchewan legidation also
provides that enforcement of a secured party’s interest in a statutory licence must conform
with any terms and conditions governing the transfer of the licence.*

An option would be for the legidation to follow the model in Saskatchewan and specifically
apply to statutory licences but to make clear that there is no intention to override any
restrictions on transfer of alicence contained in relevant legislation Where it is not desirable
to include a specific licence in the legidation (eg for policy reasons or where thereis abar on
using the licence as collateral in the legidation creating the licence) the legidation could be
framed to specifically exclude these, as has been done in the New Zeaand legislation with
regard to radiocommunication and fisheries licences or quota interests.

Along with greater certainty about the application of the legidation, the advantage would be
that the question of whether a licence may be used as collateral for aloan (excluded licences

aside) would be left to the market to decide and not for courts.®

An alternative option would be to exclude statutory licences generally but allow for the
express inclusion of particular named licences

The advantage of this approach would be that statutory licences would be included in the
legislation on a case by case basis, as the body responsible for the licence decides it is
appropriate to do so in the context of ethical considerations or regulatory obligations.

Q7: Comments are invited on whether the legislation should specifically address statutory
licences and interests, and if so what form that should take.

23

24
25

For areview of the Australian case law on thisissue see Australian Rice Holdings Pty Ltd v Commissioner of State
Revenue [2001] V SC 486.

Enforcement issues will be discussed in the second Discussion Paper on Enforcement and Securities

Anthony Duggan, ‘ Personal Property Security Law Reform in Canada’ (Paper presented at the

Australian Government Attorney-General’ s Department Policy Development Workshop on the Review of Personal
Property Securities Law, Sydney, 25 July 2006) 7-8. A copy of the paper is available at www.ag.gov.au/pps/papers.
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Licencesin connection with a transfer of a right to payment in connection with an interest in land

91.

92.

93.

Licences may arise in connection with a transfer of aright to payment in connection with an
interest in land and it may be unclear whether areal property or a personal property interest is
created.

The New Zealand legidation creates a presumption that transfers of rights to payment arising
in connection with interests in land are excluded unless the right to payment is evidenced by
an investment security.

An option would be to follow the New Zealard legidlation to create clarity regarding the
application of the legidation.

Q8: Should the legidation exclude transfers of rights to payments arising in connection with
interests in land unless the right to payment is evidenced by an investment security?

Proceeds

94.

95.

96.

97.

In New Zealand, a credit provider has a security interest in any proceeds arising from the
disposition of or dealing in collateral, provided the debtor acquires an interest in the proceeds
and for so long as the proceeds are identifiable or traceable personal property. The proceeds
from the disposition or dealing in the collateral include any right to an insurance payment or
other payment as indemnity or compensation for loss or damage to the collateral, and to a
payment made in total or partial discharge or redemption of chattel paper, an intangible or
investment security or a negotiable instrument.?®

The legidation establishes rules governing when a security interest in proceeds is perfected.
The default rule is that a security interest in proceeds is automatically perfected for 10
business days after it attaches to the proceeds, but only where the security interest in the
original property had been perfected.”” However, the security interest is extinguished if the
proceeds are sold or leased to a person who gives new value without knowledge of the
security interest.”®

The New Zealand financing statement for the proceeds of inventory, or of serial numbered
collateral that is consumer goods or equipment, must include the word * proceeds and
describe the inventory in away that would be sufficient to permit the registration of a
financing statement over the inventory or consumer goods themselves.*® Accordingly, a
financing statement that related to inventory, or serial numbered collateral that is consumer
goods or equipment (such as motor vehicles), extends to the proceeds of those goods only if
the word ‘ proceeds’ is added to the financing statement.

A security interest in proceeds may aso be perfected if the security interest in the original
property has been perfected by registration of afinancing statement that:

(@ contains adescription of the secured property that would be sufficient to perfect a
security interest in original collateral of the same kind as the proceeds, or

Personal Property Securities Act 1999 (NZ) s45. ‘Proceeds’ isdefined at s 16.
Personal Property Securities Act 1999 (NZ) s 47.

Personal Property Securities Act 1999 (NZ) s 56.

Personal Property Securities Regulations 2001 (NZ) sch 1, item 11.
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(b) contains adescription of the original collateral, and
(i) thedescription is sufficient to describe the proceeds
(if)  the proceeds are cash

(iii) the proceeds consist of aright to an insurance payment or other payment as
indemnity or compensation for loss or damage to the collateral, or

(iv) the proceeds consist of a payment made in total or partial discharge or redemption
of chattel paper, an intangible or investment security or a negotiable instrument.

Q9: Do youagree that the New Zeaand legidation provides an appropriate model for applying
security interests to proceeds?

Other interests
98. In addition to the exemptions mentioned above, the New Zealand legisation does not apply to
the following:

(@ atransfer of an unearned right to payment under a contract to a person who is to
perform the transferor's obligations under the contract

(b) atransfer of present or future wages, salary, pay, commission, or any other
compensation for labour or personal services of an employee

(c) anassignment for the general benefit of creditors of the person making the assignment

(d) atransfer of aninterest or claimin or under a contract of annuity or policy of insurance,
except as provided by this Act with respect to proceeds and priorities in proceeds

() atransfer of aright to damagesin tort

(f) anassignment of accounts receivable made solely to facilitate the collection of the
accounts receivable on behalf of the person making the assignment

(g) anassignment of asingle account receivable or negotiable instrument in whole or in
partial satisfaction of a pre-existing indebtedness, and

(h) asaeof accounts receivable or chattel paper as part of the sale of a business, unless the
seller remains in apparent control of the business after the sale.

Q10: Do you agree with these further exclusions?

All security interests

Rights of set-off, netting and combination of accounts

99. The New Zedand legidation does not apply to any right of set-off (except in relation to
interests on assignment of accounts receivable or chattel paper), netting, or combination of
accounts. 3

30 personal Property Securities Act 1999 (NZ) s 46.
31 Personal Property Securities Act 1999 (NZ) s 23(c).
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100. Rights of set-off arise where a depository institution such as a bank has lent money to a
depositor with the bank but cannot exercise a statutory bankers' lien. Under the common law
right of set-off, the bank can use money credited to the borrower’ s account to set off against
any amount owed by the depositor.

101. Netting is where mutual contractual obligations are set at their net value instead of their gross
value, either through accounting, through a clearing house or by drawing up a new agreement
to replace an existing contract or contracts.

102. Combination of accounts is used to determine a final balance of accounts held with a
depository institution.

Q11: Do you agree with this exclusion?

Bills of lading

103. Documents of title to goods, bills of lading, through transport documents, combined transport
documents and warehouse recei pts which are negotiable (made out to the bearer rather than to
a specified person or company) are used as proxies for the goods they refer to. They can have
multiple purposes being the receipt for the acceptance of cargo for carriage/storage, providing
the contract of carriage/storage and being a document of title. Under a number of
circumstances the conditions surrounding the transaction may in substance secure an
obligation of the buyer and therefore fall within the scope of the legidation. 1t may be
desirable to make a limited exception to the application of the legislation in these
circumstances because of the nature of some goods covered by bills of lading and the
application of international law in this area.

104. These documents have been in long term use internationally. The United Nations
Commission on International Trade Law (UNCITRAL) is working towards the modernization
and harmonisation of rules on international business. Harmonisation facilitates international
trade by reducing costs on business that arise from the need to be familiar and comply with
the differing regulations of different countries. The current UNCITRAL process on carriage
of goods by sea (and associated land transport legs) will have provisions dealing with right of
control of goods and transfer of that right, for a variety of documents, including bills of
lading. Careful consideration needs to be given to international arrangements to ensure that
any personal property securities provisions introduced do not add to the cost of trading with
Audtralia. For example, the application of international law to international bills of lading
may need to be taken into consideration in formulating priority and enforcement provisions.

105. The New Zealand legidation does not apply to the interest of a seller who has shipped goods
to a buyer under a negotiable bill of lading or its equivalent, to the order of the seller or to the
order of an agent of the seller, unless the parties have otherwise evidenced an intention to
create or provide for a security interest in the goods.*?

106. One option would be to followthe New Zealand model, in principle, to create a statutory
presumption that a negotiable hill of lading which creates a security interest is excluded from
the legidlation, which could be displaced by evidence of the parties’ intention to be bound by
the legidation.

32 Personal Property Securities Act 1999 (NZ) s 23(a).
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107.

108.

109.

The advantage would be that the seller would be able to choose whether or not the
enforcement provisions of the legislation applied to the particular bill of lading. Enforcement
provisions in New Zealand legidation provide for a secured party to give notice to the debtor
of an intended sale of goods®®. Thiswould be a commercialy unviable option in the case of
perishable goods. It may be also be excessively onerous or commercially impractical for the
legislation to apply to bills of lading which are short term and or to require their registration.

An dternative option would be for the legislation not to presumptively exclude negotiable
bills of lading or their equivalent but to provide for special enforcement arrangements where
necessary to accommodate international practice.

Given the sheer number of bills of lading issued, their value and the short term nature of the
contracts involved (the duration of the voyage) it is unlikely that there would be extensive use
of the PPS Register by this sector. Nevertheless, the advantage of this option would be that
the PPS Register would be available to the sector where stakeholders see a net benefit from
registering the security interest and in that sense it would be a more complete record of
security interests. This may only be justified if industry sees significant advantage in having
access to the system to justify the costs of setting up the special enforcement arrangements.

Q12

Should negotiable bills of lading which are in the nature of a security interest be exempt
from the legidation?

Nothing except security interests

Deemed security interests

110.

111.

112.

It may be desirable to include on the PPS Register various arrangements in which a seller or
supplier retains legal title while parting with possession of goods or equipment. These
arrangements may in some cases be, in substance, security interests and in other cases may
not, however it may be unclear where a court would draw the dividing line.

These interests are collectively3* referred to in personal property securities legislation as
purchase money security interests.®® The parties may intend to create a security interest but
adopt an arrangement in which the seller retains ownership to give the seller the best possible
position in the event of debtor default.

Examples are conditional sales (eg under retention of title agreements), commercial
consignments and leases of goods.*® These arrangements are widespread and can have
implications for third party purchasers. There may be legal dispute about whether a particular
interest or class of interestsis covered by the legidation.

33 Personal Property Securities Act 1999 (NZ) s 114.

34

Although a purchase money security interest can also include a mortgage over specific goods, the acquisition of

which is financed by the mortgagee.

35

Whether there should be special priority or enforcement arrangements for purchase money security interests or

leases over one year will be discussed in the second Discussion Paper on Priorities and Enforcement.

36

These arrangements are sometimes referred to as ‘ quasi securities'.
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113.

114.

The New Zealand legidation is expressed to apply to commercial consignments and |eases of
goods for a term of more than one year regardless of whether or not the agreement secures
the performance of an obligation®’ That is, al leases of goods for terms of more than one
year and commercial consignments are deemed to be security interests.®® Commercial
consignments are defined as consignments where the consignor has reserved an interest in
goods consigned for the purpose of sale, lease or other disposition, and both the consignor and
consignee deal in the ordinary course of business in the goods consigned.

With respect to conditional sales (including retention of title arrangements), the New Zealand
legidlation only applies if the conditional sale does secure payment or performance of an
obligation.®® That is, it would be for a court to decide whether the legisiation applied in the
event of adispute.

115. Retention of title arrangements have been argued not to secure the performance of an

obligation.*® Ownership of the goods by the supplier can be argued not to impact on the risk
of the borrower defaulting, with the supplier or seller relying only on the contractual
obligation to recover the debt (although the supplier will be able to repossess the goods or
equipment in the event of default).

116. An example of a simple retention of title agreement is a contract for supply of goodsto a

117.

retailer on credit, where the supplier retains title until the purchase price has been paid in full
but allows the retailer to deal with the goods in the ordinary course of the retailer’ s business,
including by selling the goods to customers, with the supplier’s contractual rights extending to
proceeds. Retention of title arrangements can take a number of forms and are also known as
reservation of title or Romalpa arrangements.

An option is to deem commercial consignments, leases of more than one year and conditional
sales to be security interests and to be subject to the registration requirement in order to be
perfected (see key concepts above). This would follow the general approach adopted or
intended to apply in persona property securities jurisdictions, and has several advantages.

118. Legidativeclarity would reduce disputes over whether a particular interest is a security

interest for the purposes of the legidation. For example, alarge amount of litigation has been
generated in Ontario, Canada, about whether a lease in substance creates a security interest or
is a pure hiring arrangement.

119. Legidativeclarity would also reduce the risk to creditors under these arrangements that their

interest is subject to the legislation without their realising it, and in cases where the
application of the legidation is not clear, would reduce the need to obtain legal advice and
incur costs in deciding whether or not to register an interest.

120. Innocent purchasers of consigned or leased goods would not be deceived by the fact that no

interest is recorded on the PPS Register when in reality there may be a supplier, consignor or

37

38

Personal Property Securities Act 1999 (NZ) s 17(1)(b). Leases of one year or lesswill be caught if they do secure
the payment or performance of an obligation: s17(3). A lease may be a pure hire of, for example, office furniture.
A person receiving goods under a commercial consignment may be merely acting as an agent of the seller.

The New Zealand | egislation also deems transfers of an account receivable or chattel paper to be security interests.
These will be considered in the third Discussion Paper on Possessory Securities.

39 Personal Property Securities Act 1999 (NZ) s 17(3).

40

See Southbank Traders Pty Ltd v General Motors Acceptance Cor poration Australia[2006] VSCA 102.
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121.

122.

123.

lessor who has a claim to the property involved.** This may occur where there is no
agreement that the retailer may deal with the goods in the ordinary course of business. There
isalso arisk to prospective creditors. For example aretailer holding goods under a retention
of title azrzangement may grant, without permission, a security over the goods to a subsequent
creditor.

With respect to leases, restricting the deeming provision to leases of more than one year only
would mean that many pure hiring arrangements would not be caught, because these tend to
be short term (eg furniture hire for relocation purposes). Commercial leases designed to
facilitate the provision of credit tend to be longer term. If the New Zealand model was
followed, leases of one year or less would be covered if they in fact secure payment or
performance of an obligation but there would be relatively few financing leases in this
category. 43

An dternative option is for the legidation to apply only to arrangements which in substance
secure the payment or performance of an obligation leaving the courts to devise tests to
resolve any argument.

An advantage of thiswould be that there would be no need to register an interest to gain the
protection of the legislation if it is not in substance a security interest, resulting in an
administrative saving.

Q13: Should the legislation deem retention of title arrangements, commercial consignments and
leases of more than one year to be security interests?

Q14: In relation to leases, isaterm of more than one year an appropriate term?

Liens, charges and interests arising by operation of law

124.

125.

Liens, charges and interests arising by operation of law, for example repairer’s liens, do not
fall within the definition of a security interest ‘ created or provided for by a transaction’
between the parties because they are not created voluntarily. These interests are also
specifically excluded from the New Zealand legislation. **

Personal property securities legidation in overseas jurisdictions is primarily concerned with
liens which arise where the security holder has provided services or material that increases or
maintains the value of the collateral — for example, by repairing the collateral, by safely
storing the collateral, or by applying professional skill for the benefit of the owner of the
collateral.

41

See Craig Wappett, Laurie Mayne and Tony Duggan, ‘ Review of the Law on Personal Property Securities—An

International Comparison of Personal Property Securities Legislation’ (Paper presented at the
Australian Government Attorney-General’ s Department Policy Development Workshop on the Review of Personal
Property Securities Law, Sydney, 25 July 2006) 17. A copy of the paper is available at www.ag.gov.au/pps/papers.

42
43

Thiswas what occurred in the Southbank Trader s case, above n37.
L eases of more than one year which are not security arrangements would be exempted from the enforcement

provisions. Thisissuewill be discussed in the second Discussion Paper on Priorities and Enforcement.

44

Liens which do arise by agreement would fall within the definition and may be more properly referred to as pledges:

see Craig C Wappett and David E Allen, Securities Over Personal Property (1999).
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126.

127.

128.

Liens generally only confer aright of possession on the security holder until the amount due
for the materials or services has been paid. In that sense, the lien holder would not strictly
hold a competing interest in the goods but only alien over value added to or maintained in the
goods by the lien holder’ s contribution. However, there may also be alimited statutory right
to sell the goods to recover the amount owing in some jurisdictions.

The priority provisions of the New Zealand legidlation apply to liens arising out of materials
or services provided in the ordinary course of businessin respect of goods.*® Registration of
materials or services liens in respect of goods is not required in order to protect the lien
holder’ s position in relation to other creditors.

This issue will be discussed further in the third Discussion Paper on Possessory Security
Interests.

Information other than personal property securities

129.

130.

131.

132.

Existing motor vehicle securities information is bundled with a broad package of information
services. For example, a search of a State register of encumbered vehicles will return
information abou the written off or stolen vehicle status of the vehicle searched. A question
arises about whether additional information other than information about the security interest
should be provided through the PPS Register and if so what kind of information should be
available.

In New Zealand, the personal property security register contains only information relating to
personal property securities.

In Canada, the personal property securities registers maintained by the various provinces
provide access to different nonpersonal property security data.

A number of the Canadian provinces include on their register notices of judgments, or writs or
warrants of execution obtained by unsecured creditors.

Q15: Should the PPS Register include notices of judgements, or writs or warrants of execution
obtained by unsecured creditors?

133.

134.

The National Motor Vehicle Theft Reduction Council (NMVTRC) has suggested that a search
of the PPS Register relating to a motor vehicle should disclose whether the vehicle has been
reported as stolen or written off. Information about whether a motor vehicle has been
reported as stolen or written off is maintained on the National Exchange of Vehicleand
Driver Information System (NEVDIS) maintained by Austroads. NEVDIS includes
information about every registered motor vehicle in Australia, including its description and
whether it has been reported by the police or an insurance company as stolen or written off.

This could be implemented by programming the PPS Register to search NEVDIS whenever a
search result reveals a motor vehicle' s serial number. the PPS Register’s search result would

> Holders of these liens are protected by Part 8 of the Personal Property Securities Act 1999 (NZ). They are not
security interests and are not required to be registered in order to gain the legislative protection.
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indicate whether an encumbrance has been registered against the serial number, and also
whether a vehicle with that serial number has been reported as stolen or written off. %

135. The NMVTRC estimates that up to 5,000 motor vehicles (with a combined value in excess of
$87 million) are stolen in Austraia each year with the express intention of re-sale. Stolen
vehicles are disguised by giving them an existing and valid serial number obtained from a
written off motor vehicle. A search result from NEVDIS indicating that the vehicle has been
written off may mean that the vehicle has been stolen and given the serial number of awritten
off motor vehicle. The NMVTRC argues that prospective buyers and lenders may
unknowingly deal in stolen and written off motor vehicles unless stolen and written off
information is bundled with personal property security information provided by the PPS
Register.

136. The NMVTRC has suggested that consumers and motor traders need to be able to verify that
the vehicle they are considering buying is not stolen, is consistent with the description of the
vehicle held by the registration authority (as protection against re-birthing or cloning), and is
eligible for registration: that is, that it has not been declared a statutory write-off (as
protection against re-birthing and fraud). The NMVTRC also considers that it is important
that lenders and buyers have access to the details of written-off but repairable vehicles so that
they can make informed judgements about the vehicle' s legitimate market value.

137. NEVDIS operates on a cost recovery basis. It islikely that an additional fee would need to be
charged for a search result that included a search of the NEVDIS.

Q16: Should a search of the PPS Register relating to a motor vehicle always include information
from NEVDIS about whether the vehicle has been reported as stolen or written off? Alternatively,
should searchers be able to specify whether they want their search to include information about
whether the vehicle has been reported as stolen or written off?

Q17: Arethere any other kinds of data that should be made available through the PPS Register?

% There may be occasions when, for technical reasons, it is not possible for the Register to search against other
databases — for example, because of acommunications line failure or because the other database is‘down’. In these
circumstances, the Register could report that is has been unable to search the other databases.
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WHAT WOULD THE REGISTRATION PROCESSBE?

Registration before attachment

138.

139.

140.

141.

142.

143.

144.

145.

146.

Because a financing statement is a notice of a security interest and not the security interest
itself, the financing statement may be registered before the interest attaches. This has several
advantages.

Advance filing of afinancing datement means that the PPS Register would be a more
comprehensive record of information about security interests in personal property because it
would allow searchers to discover when a security interest is being contemplated or isin the
process of being created, as well as when a security interest exists.

Another advantage is that there will be no time lag between the interest attaching and its
perfection, and a security holder will not be at risk of itsinterest being defeated by a
purchaser or other secured party as aresult of the time taken to register an interest after it has
attached.

A significant advantage of registration before attachment is that is provides an
administratively effective method for securities to be taken over personal property which the
debtor does not yet own, and allows flexibility in the manner in which the debtor deals with
secured property.

Thisis similar to present flexible arrangements for company securities. Businesses to which
the Corporations Act 2001 (Cth) applies are able to obtain finance by granting a floating
charge over their present and future assets or over book debts. For example, a company may
be in the business of buying and selling goods. If it grants a floating charge over those goods,
the security agreement need not be constantly amended or remade to take into account that the
original goods have been sold and replaced with other goods, and the debtor need not seek
permission from the secured party to deal with the assets in the ordinary course of its

business.

The floating charge ‘floats’ over a class of assets until the occurrence of a particular event
specified in the security agreement, such as default by the debtor or fraudulent transfer of

assets, at which timeit is said to have ‘crystallised” and the secured party may enforce its
interest.

A floating charge is contrasted with a ‘fixed charge’, which relates to specified assets.

Registration before attachment provides the same flexibility to deal with assets and the same
level of protection to the secured party as afloating charge.

The New Zealand legidation provides that a security agreement may provide for security
interests in after-acquired property,*’ which is defined to mean property that is acquired by the
debtor after the security agreement is made. *® It then provides that:

‘(1) A buyer of goods sold in the ordinary course of business of the sdller, and alessee of goods
leased in the ordinary course of business of the lessor, takes the goods free of a security interest that is

" Personal Property Securities Act 1999 (NZ) s 43.
8 Personal Property Securities Act 1999 (NZ) s 15, definition of  after-acquired property’.
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147.

148.

given by the seller or lessor or that arises under section 45, unless the buyer or lessee knows that the
sde or the lease congtitutes a breach of the security agreement under which the security interest was
created.’*

In effect, the debtor has a statutory licence to deal with goods in the ordinary course of its
business. In the event of a breach of that licence, while the security holder remains protected
because each time the debtor acquires property such asinventory or equipment, the
security-holder’ s interest will attach to the new assets of the debtor.

Arrangements in Australia for floating charges would need to take into consideration existing
arrangements for priority of employee entitlements under the General Employee Entitlements
and Redundancy Scheme where a liquidator or trustee has been appointed to an employer.*®

Q18: Comment isinvited on whether there are any outcomes available through the floating charge,
as it exists under Australian law, that are not made available through the Personal Property
Securities Act 1999 (NZ)?

Registration of a finanang statement

149.

150.

151.

152.

Under New Zealand legislation a person may effect a change to the personal property
securities register by registering a ‘financing statement’,> a‘financing change statement’ or a
‘change demand statement’. A financing statement is the data that may be entered into the
PPS Register in order to effect aregistration that perfects a security interest in collateral. The
Registrar is not able to register a financing statement unless it is submitted correctly and the
prescribed fee paid (unless arrangements for payment of the fee had been made in accordance

with the regulations).>?

On registration, New Zealand' s register issues PIN numbers to the creditor and debtor or other
person the secured party believes, on reasonable, grounds, has an interest in the collateral, if
the debtor or other person requestsone. A PIN number alows, for example, the creditor and
only the creditor to access the register to deal with afinancing statement lodged by the
creditor.

Advances in technology mean that it may be more appropriate to use a public key
infrastructure encryption system (‘ PKI’) because it would provide greater security and
flexibility. PKI can aso be more suited to bulk transactions because it does not necessitate
continual re-entry or wide distribution of a PIN.

References to PIN numbers in this Discussion Paper should be read on the understanding that
PKI may be a more appropriate mechanism

4% Personal Property Securities Act 1999 (NZ) s 53(1).

Thisissue will be covered in the second Discussion Paper on Priorities and Enforcement.

L Personal Property Securities Act 1999 (NZ) s 141.
%2 personal Property Securities Act 1999 (NZ) s 143.
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Contents of a financing statement

153. Under the New Zealand legidation, the financing statement may specify more than one
creditor, but the Registrar is obliged to treat them as a single secured creditor (a secured party
53
group).

154. A financing statement may relate to one or more security agreements.>* The New Zealand
legislation specifies with some precision the data that must be included in a financing
statement.

155. The debtor information that would be contained in a financing statement if Australia applied
an equivalent approach to New Zealand would be:>®

(@ if the debtor isan individual — the individual’ s name, address and date of birth
(b) if the debtor is not an individual — a statement that the debtor is one of the following: >

(i) anincorporate or unincorporated company registered under the Corporations Act
2001

(i) aregistrable or registered Australian body under the Corporations Act 2001 (an
Australian body which is able to be registered can be either a body corporate
which is not a company or corporation sole or unincorporated body including, for
example, asociety or association) °’

(i) aregistered foreign company under the Corporations Act 2001

(iv) aforeign company under the Corporations Act 2001 that is not registered under
than Act, or

(v) another legal entity.®
(c) if the debtor isregistered under the Corporations Act 2001 — their name, Australian
Business Number and or Australian Company Number or Australian Registered Body

Number, and the name of the individual acting on its behalf in relation to the
registration of the financing statement

(d) if the debtor is not an individual or an entity registered under the Corporations Act 2001
— the name of the entity as set out in its constitutionor other constituting document (eg a
partnership agreement), and the name, address and date of birth of the individual acting
on its behaf in relation to the registration of the financing statement

156. However, the content of a financing statement needs to be considered in the context of
information that would be available through a search of the PPS Register and privacy
legidation in place in Australia. These issues are discussed in Part 8.

157. The creditor information that would be contained in a financing statement if Australia applied
an equivalent approach to New Zealand would be:

%3 Personal Property Securities Regulations 2001 (NZ) reg 7.

% Personal Property Securities Act 1999 (NZ) s 147.

%> Personal Property Securities Act 1999 (NZ) s 142 and Personal Property Securities Regulations 2001 (NZ) sch 1,
part 1.

¢ The Personal Property Securities Act 1999 (NZ) also provides for the specification of a debtor entity asa building
society, afriendly society or credit union— see Personal Property Securities Regulations 2001 (NZ) sch 1, item 7.

3" Corporations Act 2001 (Cth) s 20.

8 An example would be atrade union. A trade union cannot be registered under the Corporations Act 2001 s 116.
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(e) if thecreditor isan individual —the individual’s full name, address and date of birth

() if thecreditor isregistered under the Corporations Act 2001 — their name, Australian
Business Number and or Australian Company Number or Australian Registered Body
Number, and the name of the individual acting on its behalf in relation to the
registration of the financing statement, and

(g) ifthecreditor is not an individual or an entity registered under the Corporations Act
2001 —the name of the entity as set out in its constitutionor other constituting document
(eg a partnership agreement), and the name, address and date of birth of the individual
acting on its behalf in relation to the registration of the financing statement.

158. The other information that would be contained in a financing statement if Australia applied an
equivalent approach to New Zealand would be:

(h) adescription of the collateral, and

(i) if the collateral has a unique serial number or numbers — the unique serial number or
numbers.

159. The New Zealand legidation provides that a financing statemert may specify that the debtor
Is apartnership or trust — as an alternative to specifying that the debtor is an individual or
company. Unlike the other classes that may be specified, partnership and trustee are not legal
entities. Rather, they are astatus. Anindividual or a corporation may be a partner or a
trustee. The status of partner denotes a relationship with other partners, while atrustee has a
relationship with the trust property. In certain circumstances a partner may call upon their
partners to satisfy certain liabilities, while atrustee may satisfy certain liabilities out of trust
property. Whether a person is a partner or atrustee can involve difficult questions of law,
particularly where complex commercial transactions are involved.

160. For these reasons, the financing statement need not necessarily require that the debtor be
specified as either alegal entity — such as an individual or company, partnership or trustee, as
isthe case in New Zealand and the Canadian provinces. A creditor would be able to record
trusts of partnership security if the creditor felt it useful or prudent to do so. Rather the
financing statement could require that the financing statement disclose:

(@ thenature of the lega entity that the debtor is— that is, individual, company, etc, and
(b) whether the obligation that is secured by the security agreement is owed by the debtor in
their capacity as a partner or trustee.

161. Theinclusion of partnership and trustee information on the PPS Register would put creditors
on notice that the debtor may be able to satisfy the obligation by recourse to partnership assets
or trust property.

Q19: Do you agree that a financing statement should require disclosure of whether the debtor isa
partner or trustee?

162. The New Zealand legidlation provides that more than one creditor may be specifiedin a
financing statement, but the Registrar is obliged to treat them as a single secured creditor (a
secured party group).>®

%9 Personal Property Securities Regulations 2001 (NZ) reg 7.
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163. Similarly, the financing statement may specify more than one debtor. The capacity to include
more than one debtor on afinancing statement deals with cases where, for example:

(& aperson has changed their name
(b) aperson isknown by more than one name, or
(c) more than one person has an interest in the collatera (eg partnerships and joint
ventures).
164. In New Zealand, the financing statement must also specify into which of the following
collateral types the collatera falls:®°
(@ goods. motor vehicles
(b) goods: aircraft
(©) goods: livestock
(d) goods: crops
(e) goods: other
(f)  documents of title
(g) chattel paper
(h) investment securities
()  negotiable instruments
() money
(k) intangibles
()  al present and after-acquired property
(m) all present and after-acquired property, except.®*

165. A further collateral description isrequired for al collateral that is not specified as all present
and after-acquired property. The further description is entered in the register as free text.

166. The placing of the financing statement into these categories would facilitate searching the
PPS Register. The inclusion of free text would allow creditors to more accurately describe
the property that is covered by the relevant security agreements. It would therefore allow the
debtor to enter into security agreements relating to different items of property within the one
collatera type, in circumstances where each security agreement will have first priority on the
relevant collateral.

EXAMPLE

ABC Ltd is considering lending $100,000 to XYZ Ltd to finance XYZ acquiring a lathe, and taking a security
interest in the lathe. ABC registers a financing statement against XYZ with the collateral type ‘goods: other’
and a further description of ‘lathes’.

%0 personal Property Securities Regulations 2001 (NZ) sch 1, item 8.
®1 The exception isthen specified in the free text.
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EXAMPLE

ABC Ltd is considering lending $100,000 to XYZ Ltd. The security agreement would provide that the debt is
secured against all present and after acquired property of XYZ. ABC registers a financing statement against
XYZ with the collateral type ‘all present and after acquired property’.

Serial numbered collateral

167. Thelegidation could define certain categories of collateral as seria numbered collateral. This
would make it possible to search these kinds of collateral by their serial number. In New
Zealand, the serial numbered collateral is motor vehicles and aircraft.

168. The capacity to search by reference to a serial number is useful when a person is considering
acquiring an interest in a particular good that can be identified by its serial number because
the search will give a history of all security interests in that collateral and not only the
interests in the collateral that relate to a particular debtor. A common example would be the
purchase of, or the creation of a security interest in, a motor vehicle.

169. For ease of reference, the following discussion will refer to motor vehicles, though it is
equally applicable to any class of goods that might be defined by the legidation as serial
numbered collateral. For example, this Discussion Paper considers below whether it would
be appropriate in Australia to define boats, ships, agricultural equipment, patents, trade marks
designs and plant breeders’ rights as seria numbered collateral.

170. When security interests are taken over motor vehicles (and other serial numbered collateral),
it isimportant that the creditor know whether the motor vehicle will be held by the debtor as
consumer goods, equipment or inventory.

171. A financing statement for consumer goodsthat have a serial number must include certain
specified information, including the serial number.

172. In both New Zealand and Canada, a financing statement for inventory that has a serial number
does not have to include the serial number.

173. In New Zealand, a financing statement for equipment that has a serial number would also
have to include the serial number. In Canada, a financing statement for equipment that has a
serial number may include the serial number, but it need not.

Consumer goods, inventory or equipment

174. In New Zealand, consumer goods are defined as goods that are used or acquired for use
primarily for personal, domestic or household purposes. Inventory is goods that are:
(& held by aperson for sale or lease, or that have been leased by that person as lessor
(b) to be provided or have been provided under a contract for services
() raw materials or work in progress, or
(d) materials used or consumed in a business.
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175. Equipment is defined as goods that are held otherwise than as inventory or consumer goods.
Accordingly, all goods are either consumer goods, inventory or equipment.

176. A number of the rules turn on whether the security interest isin a consumer good, inventory
or equipment. For example, the New Zealand legidation provides that it is not sufficient for
the security agreement to describe the collateral only as consumer goods or equipment. 3
Howewer, it is sufficient to describe the collatera as inventory while it is held by the debtor as
inventory.®* These qualifications are required because the terms consumer goods, inventory
and equipment relate to how the goods are used at a particular time, and are not a description
that alows the goods to be identified. For example, atelevision may be consumer goods at
the debtor’ s residence, inventory at the debtor’s premises when held for sale, or equipment
when held at the debtor’ s premises as office equipment for use in the debtor’ s undertaking.

Financing statements for serial numbered inventory, equipment and consumer goods

177. The New Zeaand legidation distinguishes between motor vehicles held as inventory,
equipment or consumer goods. Current State legidlation regarding motor vehicles does not
make this distinction. The classification of motor vehicles as consumer goods or inventory
will have consequences for the enforceability of a security interest under the legislation For
example, if the legidation states that a security interest will automatically attach to inventory
and equipment but not to consumer goods, the incorrect classification of the motor vehicle on
afinancing statement may render the statement invalid.®®

178. In New Zedand, afinancing statement relating to motor vehicles held as inventory must be
registered under the collateral type ‘goods. other’ and a free text collateral description along
the lines of ‘motor vehicles held asinventory’. Thisis necessary because the program that
drives the New Zealand register requires the user to enter a serial number against the
collateral type ‘goods. motor vehicles', and is not a requirement of the legidation. Itis
understood that the requirement to register motor vehicles held as inventory as ‘ goods: other’
has caused some confusion in New Zealand.

Q20: For goods registered under the collateral description ‘goods. motor vehicles', should it be
possible to specify that the motor vehicles are:

(& consumer goods

(b) equipment, or

(o inventory.

179. In New Zealand, a financing statement relating to a motor vehicle held as a consumer good or
equipment must specify:

(& thecollateral type ‘goods: motor vehicles, and
(b) thevehicle's serid number.

%2 The terms ‘ consumer goods', ‘equipment’ and ‘inventory’ are defined at Personal Property Securities Act 1999

(NZ) s 16.
®3 Personal Property Securities Act 1999 (NZ) s 37.
®4 Personal Property Securities Act 1999 (NZ) s 38.
%5 See Linda Widdup and Laurie Mayne, Personal Property Securities Act: a conceptual approach (2002) [5.5-5.10].
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180.

181.

182.

183.

184.

If the security agreement relates to more than one vehicle, a separate financing statement is
required for each vehicle. Thiswould be the case where the debtor holds a fleet of vehicles
for use in its business, and not as inventory. The requirement to include the motor vehicle's
seria number in the financing statement where the vehicle is held as equipment has some
practical implications.

Security agreements that create a security interest in the debtor’s all present and after-acquired
property require at least two registrations where the debtor’ s equipment includes a motor
vehicle held as equipment and other goods. The first registration specifiesa collateral type of
‘all present and after-acquired property’. The second registration must specify acollateral
type of ‘goods:. motor vehicles', and go onto specify the vehicles serial numbersin the
collateral description. A separate registration would be required for each motor vehicle that is
to be covered by the security agreement, including motor vehicles acquired after the security
agreement is made.

The requirement to include the serial number in a financing statement relating to equipment
has implications when a motor vehicle originally held as inventory is later held as equipment.
This might arise when a motor vehicle dealer appropriates a vehicle from their motor vehicle
inventory for use as a courtesy vehicle for customers. A creditor taking a security interest
over a motor vehicle dealer’s inventory would not include the motor vehicle's serial number
on the financing statement. The financing statement would have the collatera type ‘ goods:
other’ and a free text collateral description such ‘ motor vehicles held as inventory’. The
financing statement would be sufficient to perfect a security interest in any motor vehicles
held by the dealer as inventory. The financing statement would cease to perfect any security
interest held in any motor vehicles that are appropriated to equipment — because a financing
statement perfecting a security interest in a motor vehicle held as equipment must include the
vehicle sseria number. As the security interest in the vehicle has not been perfected, any
purchaser for value would acquire the vehicle free of the security interest.

In the Canadian provinces, it is not necessary for afinancing statement relating to equipment
to include a motor vehicle's serial number.®® In Ontario, the security interest is not
extinguished if the debtor sells the motor vehicle in the ordinary course of their business (even
if the serial number is not included in the financing statement).®” A person who buys a motor
vehicle that is used by the debtor as equipment should search the register against the debtor’s
name to discover if afinancing statement has been registered against the vehicle. Inthe New
Zealand context, the prospective purchaser should search the register against the vehicle’s
serid number.

In Canada, a security interest in a motor vehicle is extinguished if the serial number is not
included in a financing statement for equipment, the debtor sells the goods, and the sale is not
made in the ordinary course of the debtor’ s business (unless the purchaser knew that the sale
was in breach of the security agreement). An example of a sale not made in the ordinary
course of business would be one made by the debtor’ s external administrator. In Canada, a
person buying a car from an external administrator should search the register against the
vehicle's seria number.

% See General Regulation - Personal Property Security Act, NB Reg 95-57, s 23(1)(c) (New Brunswick); General,
RRO 1990, Reg 912, s 3(8) (Ontario).
87" Personal Property Security Act, RSO 1990, ¢ P.10, s 28(5) (Ontario).
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EXAMPLE

In New Zealand, ABC Ltd lends $500,000 to XYZ Ltd secured by motor vehicles. The motor vehicles are
equipment, as XYZ uses the motor vehicles to transport its employees between its places of business. ABC
must register a separate financing statement for each motor vehicle that specifies the collateral type as
‘goods: motor vehicles’ and the vehicle’s serial number.

EXAMPLE

In New Zealand, ABC Ltd lends $500,000 to XYZ Ltd secured by motor vehicles. XYZ is a motor vehicle
dealer and its principal assets are motor vehicles. The financing statement specifies the collateral type as
‘goods: other’ with a collateral description of ‘motor vehicles held as inventory ° ABC does not have to
register a financing statement against each motor vehicle held by XYZ as inventory from time to time. A
single financing statement will be sufficient.

XYZ appropriates one of the motor \ehicles held as a inventory as a courtesy car for its customers. The
security interest would continue to attach to the motor vehicle. However, as the motor vehicle is no longer
held as inventory, it no longer falls within the collateral description. The security interest is no longer
perfected, and would be extinguished if the vehicle were sold to a third party.

EXAMPLE

In New Zealand, ABC Ltd lends $500,000 to XYZ Ltd secured by all present and after acquired property.
XYZ’'s property includes a motor vehicle held as equipment. ABC must register two financing statements.
The first financing statement would specify the collateral type as ‘all present and after acquired property’.
The second financing statement would specify the collateral type as ‘goods: motor vehicles’ and include a
collateral description that includes the vehicle’s serial number. In order to achieve this, ABC would have to
acquire an inventory of XYZ's motor vehicles.

XYZ later acquires a further motor vehicle. ABC'’s security agreement would not perfect against this vehicle
until ABC registers a further financing statement that specifies the collateral type as ‘goods: motor vehicles’
and includes the vehicle’s serial number in the collateral description.

DEF Ltd later lends $400,000 to XYZ secured against a specific make of motor vehicles. DEF registers a
series of financing statements specifying a collateral type as ‘goods: motor vehicles’ and a collateral
description that includes the vehicle’s serial number. It registers the financing statements before the security
agreement is made. When the security agreement is made it is perfected over the motor vehicles. ABC
could also register financing statements specifying a collateral type of ‘goods: motor vehicles’ and a
collateral description that includes the vehicles’ serial numbers. However, DEF’s financing statement would
be registered first and ordinarily have priority over ABC’s. The priority rules will be discussed in the second
Discussion Paper.

Q21: Should it be mandatory for a financing statement for serial numbered collateral held by the
debtor as equipment to include the serial number?

Other serial numbered collateral

185. The encumbered vehicles register for some States includes boats as serial numbered collateral,
with the result that it is possible to register a security interest against the boat’s Hull
Identification Number (or HIN). Similarly, intellectual property registers allocate a number to




each registered patent, trade mark, design and plant breeders' right. Specifying boats, ships,®®
agricultural equipment, patents and trade marks as serial numbered collateral would facilitate
taking security interests in these kinds of property.

Q22: Should the following kinds of property be designated as serial numbered collateral:

(@ boats

(b) ships

(o) agricultural equipment
(d) patents,

(e) trade marks
() designs, and or
(g) trade marks?

Q23: Are there other kinds of property that should be designated as seria numbered collateral?

I dentification numbers

186. The description for goods that are not serial numbered collateral may include a number (an
identification number) that is permanently marked on, or attached to, the collateral by the
manufacturer, and includes only alphanumeric characters - but is not a serial number or
punctuation or other mark. However, in New Zedand, if the goods are not seria numbered
collateral, the financing statement must contain additional data to adequately describe the
goods. For example, the financing statement that covered a piece of plant as collateral may
include any identification number attached to the plant by its manufacturer, but it must also

include other data that adequately describes the goods.

Registration number and time

187. The New Zeadand Registrar assigns a registration number, date and time to each financing
statement, financing change statement and change demand statement that is registered.®® The
registration time is accurate to the nearest second. The Registrar is not obliged to confirm that
the person was entitled to register a financing statement or financing change statement.

Registration and verification statement

188. The New Zealand Registrar sends a verification statement to the person who registers a
financing statement confirming that the statement has been registered. The verification

% Note that the threshold question of whether security interests in ships should be recorded on the Register is
discussed elsewherein this Discussion Paper.

%9 personal Property Securities Act 1999 (NZ) s 144.

0" Personal Property Securities Regulations 2001 (NZ) reg 6(b).
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statement includes the debtor PIN and the registration number assigned to the financing
statement. "

189. A person who receives a verification statement from the Registrar is obliged to give a copy of
the statement to the debtor not later than 15 working days after the day on which it was
received, unless the debtor has waived the right to receive it.”?> The Registrar also separately
sendsthe creditor the PIN for the financing statement. The creditor would be able to use the
debtor PIN, financing statement PIN and financing statement registration number to register a
financing change statement (discussed below). Creditors should keep the financing statement
PIN secure, as it provides a capacity to discharge or amend the financing statement.

Maximum amount of the obligation

190. The Corporations Act 2001 requires that the documents placed on the register of company
charges must disclose the maximum amount that may be secured under the charge. This gives
searchers an indication of the amount that may be covered by the charge without having to
approach the debtor or the creditor.

191. It would be possible to alow a creditor to specify in afinancing statement the maximum
amount that may be secured by the security agreements to which it relates, or that there is no
maximum amount. A creditor would not be able to claim the collateral to the extent that it
realised an amount exceeding the amount specified in the financing statement. A later
registered creditor would have priority in the collateral to the extent that its value exceeded
the amount specified in the earlier financing statement.

EXAMPLE

ABC Ltd registers a financing statement in relation to XYZ Ltd specifying a collateral type of ‘goods: other’
and a collateral description of ‘platinum’, with a maximum amount secured of $1 million. DEF Ltd later
registers a financing statement in relation to XYZ Ltd specifying a collateral type of ‘goods: other’ and a
collateral description of ‘platinum’, with a maximum amount secured of $1 million. ABC may claim up to $1
million in platinum through security agreements it has with XYZ, while DEF will be able to claim the next $1
million.

"L Personal Property Securities Act 1999 (NZ) s 145 and Personal Property Securities Regulations 2001 (NZ2)

reg 12(1).
2 personal Property Securities Act 1999 (NZ) s 148.
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COULD THE TERMSOF A REGISTRATION BE AMENDED?

192. A creditor would be able to amend a financing statement by registering a financing change

statement, while a debtor would be able to amend a financing statement through the change
demand process.

Financing change statements

193. A financing change statement contains data that may be entered into a personal property

securities register that would renew, discharge or amend an existing financing statement.”® In
New Zealand, the financing change statement contains the data required to be included in the
relevant financing statement, ’* and aso:

(@ theregistration number for the financing statement to which the financing change
statement relates

(b) thePIN for the financing statement to which the financing change statement relates

(o) thetype of change that is to be made to the financing statement (eg arenewal, a
discharge, or an amendment)

(d) adescription of the changes to be made to the financing statement, and

() if afinancing statement is being renewed, the term of registration if it islessthan 5
years.

194. A creditor may register afinancing change statement amending or discharging afinancing

statement at any time while the financing statement is effective.” In New Zealand, a creditor
isobliged to register a financing change statement discharging a financing statement that
relates exclusively to consumer goods within 15 business days after all the obligation relating
to the security agreement have been discharged.”® In Canada, 30 days are alowed, with
provision for statutory damages for non-compliance.’’

Transfer and subordination of the security interest

195. A creditor may transfer their security interest to another person. A creditor who has

transferred a security interest that has been perfected by registration may register a financing
change statement describing the collateral that has been transferred and the identity of the

74
75
76
7

Personal Property Securities Act 1999 (NZ) s 16 and 135, definition of ‘financing statement’ and *financing change
Statement’.

Personal Property Securities Regulations 2001 (NZ) reg 8(1)(b).

Personal Property Securities Act 1999 (NZ) s 160.

Personal Property Securities Act 1999 (NZ) s 161.

Personal Property Security Act, RSA 2000, c P-7, s 50(2) (Alberta); Personal Property Security Act, RSBC 1996, ¢
359, s 50(2) (British Columbia); Personal Property Security Act, CCSM, ¢ P35, s 50(2) (Manitoba); Personal
Property Security Act, SNB 1993, c P-7.1, s 50(2) (New Brunswick); Personal Property Security Act, SNL 1998, ¢
P-7.1, s51(2) (Newfoundland and Labrador); Personal Property Security Act, SNWT 1994, ¢ 8, s50(2) (Northwest
Territories); Personal Property Security Act, SNS 1995-96, ¢ 13, s 51(2) (Nova Scotia); Personal Property Security
Act, RSNWT 1994, c 8, s 50(2) (Nunavut); Personal Property Security Act, RSO 1990, c P.10, s 57 (Ontario);
Personal Property Security Act, RSPEI 1988, c P-3.1, s50(2) (Prince Edward Island); Personal Property Security
Act, SS 1993, c P-6.2, s 50(2) (Saskatchewan); Personal Property Security Act, RSY 2002, ¢ 169, s 50(2) (Y ukon
Territory).



196.

197.

198.

transferee. The details relating to the identity of the transferee would be those that would be
required in relation to a creditor on afinancing statement.’®

The transferee may register afinancing statement in relation to a security interest that has not
been perfected by registration. ”® The financing change statement or financing statement may
be registered before or after the transfer of the security interest.®

The perfection of a perfected security interest is not affected by afailure to register atransfer
of the security interest. A security interest that is perfected after the transfer is registered in
the transferee’ s name.

A creditor can also lodge a financing change statement disclosing that their security interest
has been subordinated to another person identified in the financing change statement. The
details relating to the identity of the other person are those that are required in relation to a
creditor on a financing statement.®! The financing change statement also specifies the date
that the effect of the subordination will cease, if that date is before the expiry of a higher
ranking security interest.®?

The change demand process

199.

The New Zealand |egidation allows the debtor or any person with an interest in property that
is subject to aregistered financing statement to give a written demand (a change demand) to
the creditor requiring the creditor to:

(@ discharge the registration if:

(i) &l of the obligations that are secured by the security agreement have been
performed

(i)  no security agreement exists between the parties
(i) the security interest has been extinguished by the legidation, or

(b) register a financing change statement reflecting an agreement between the parties to
release from the security agreement part or all of the property described in the financing
statement, or

() register a financing change statement amending the collateral description in aregistered
financing statement because the collateral description in the financing statement
includes collateral that is not collateral under a security agreement between the parties.®®

200. There may be a charge for amending a financing statement.

Q24: Should the debtor or any other person with an interest in property which is subject to a
registered financing statement be able to demand discharge or amendments to the financing
statement in certain circumstances?

"8 Personal Property Securities Act 1999 (NZ) s 155 and 158.
9 Personal Property Securities Act 1999 (NZ) s 156.
80 personal Property Securities Act 1999 (NZ) s 157.
81 Personal Property Securities Act 1999 (NZ) s 159.

82

Personal Property Securities Regulations2001 (NZ) sch 1, item 19.

8 Personal Property Securities Act 1999 (NZ) s 162, 163, 164 and 165.
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Change demand statements

201. In New Zealand, a person who has given a change demand to the creditor is able to register a
change demand statement if the creditor has not, within 15 business after the person has given
the change demand:

(@ complied with the change demand, or
(b) given to the person a court order maintaining the registration.

202. A change demand statement includes the following information:34

(& thefinancing statement registration number for the financing statement to which the
change demand relates

(b) thedebtor PIN relating to the financing statement ®°

(c) astatement of the grounds set out in the legislation on which the debtor or person with
an interest in the collatera is relying

(d) adescription of the change sought

(¢ anindication of whether the change demand statement has been registered by the debtor
or a person with an interest in the collateral to which the change demand statement
relates

(f)  the name of the person lodging the change demand statement, and

(g) thefollowing datarelating to the details of the change demand:
(i) the date that the change demand was given
(i)  the name of the person to whom the change demand was given, and
(iii) the method of giving the change demand.

203. The Registrar must amend the registered financing statement to reflect a request made in the
change demand statement.

EXAMPLE

ABC Ltd lends $100,000 to XYZ Ltd secured by washing machines. ABC registers a financing statement
against XYZ with the collateral type ‘goods: other’ and the description ‘white goods held as inventory’. DEF
Ltd subsequently refuses to lend XYZ a further $50,000 secured against electric ovens, because the
description ‘white goods’ would extend to the oven. XYZ may use the change demand process to effect an
amendment to the register that would exclude electric ovens from ABC'’s registration. This could be
achieved by amending the collateral description to ‘washing machines’ or ‘white goods other than electric
ovens’, for example.

204. In New Zeadand, the Registrar must not amend the registered financing statement if:
(@ acopy of the change demand statement has not been given to the creditor®

8% Personal Property Securities Regulations 2001 (NZ) sch 1, part 3.

8 The creditor would be obliged to give the debtor, or another person whom the secured party believes on reasonable
grounds has an interest in the collateral secured party, on request as soon as practicable and without charge the
relevant debtor PIN and financing statement registration number: Personal Property Securities Regulations 2001
(N2Z) item 9.

8 The Registrar would have to ensure that this notice is given to the Register: Personal Property Securities Act 1999
(NZ) s165(2).




205.

206.

207.

(b) lessthan 15 business days have passed since the change demand statement has been
given to the Registrar, and

(c) acourt order maintaining the registration has been served on the Registrar.®’
The Registrar is aso able to remove the change demand statement from the register upon

receipt of a court order maintaining the registration.®® The Registrar is obliged to amend or
discharge a financing statement in accordance with an order of the court.®

A person who is not the sole debtor who registers a change demand statement must, under the
New Zealand legidation, as soon as practicable, notify the other debtors in writing of the
following matters:

(& thedate on which notice of the change demand statement was registered

(b) the financing statement registration number of the related financing statement

(o) thecollatera to which the change demand relates

(d) thegrounds for the change demand

() the nature of the amendment sought, and

(f)  details of the Registrar's notification of the outcome of the change demand procedure. %
It has been suggested that the requirement for the creditor to obtain a court order maintaining

its security interest istoo onerous. An alternative approach would be to require the Registrar

to give effect to the change demand statement unless the Registrar is satisfied that creditor is

entitled to maintain the registration. This would, in effect, shift responsibility for the decision

from the court to the Registrar. The legislation would provide for review of the Registrar’'s
decision by a court, for example the Federal Magistrate’s Court, or tribunal.

Q25: Should the Registrar be required to register a change demand statement unless the Registrar is
satisfied that the creditor is entitled to maintain the registration?

208.

The Registrar may become aware that a body registered under the Corporations Act 2001 has
changed the name under which it is registered under that Act. This might happen because a
later registration against the company reveals that it has changed its name, and the Registrar is
able to verify the change of name against the ASIC register of company names.

Q26: Should the Registrar be able to add a debtor company’ s new name to its financing if the
Registrar is satisfied that the company has a new name?

87" Personal Property Securities Act 1999 (NZ) s 167.
8 personal Property Securities Act 1999 (NZ) ss 165, 166.
89 Personal Property Securities Act 1999 (NZ) s 168.

Personal Property Securities Regulations 2001 (NZ) reg 10.
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HOW LONG WOULD REGISTRATION LAST?

209. Thelegidation must deal withthe duration of the registration of afinancing statement. For
example, should financing statements be registered indefinitely unless actually deregistered,
or should the registration lapse automatically after a specified period? If registration
automatically lapses, what should the provisions for re-registration be?

210. A related issue is whether creditors should be obliged to deregister a financing statement
when the secured obligation has been discharged.

211. Different arrangements apply in New Zealand and Canada.

Consumer transactions

Creditor’ s obligation to deregister the financing statement

212. Therulesrelating the duration of registrations must also be read in the context of any
obligation imposed on the creditor to remove a financing statement on the discharge of the
secured obligation. Financing statements which remain on the PPS Register after the
obligations in the underlying security agreement have been fulfilled would continue to appear
in search results. A searcher may mistakenly be led to believe that an item of personal
property is subject to a security agreement. In New Zealand, creditors are obliged to
deregister afinancing statement relating exclusively to consumer goods within 15 business
days after all the obligatiors relating to the security agreement have been discharged.®* In
Canada, 30 days are allowed, with provision for statutory damages for non-compliance.®?

Q27: Should financing statements registered for consumer goods automatically lapse after a period
specified in the legidation? |1f so, what would be an appropriate period?

Q28: Within what period should creditors be required to deregister a financing statement relating
exclusively to consumer goods after all the obligations relating to the security agreement have been
discharged?

213. It has been suggested that 15 days istoo long a period to allow creditors to deregister a
financing statement relating to a motor vehicle. One consequence of a 15 day period would
be that a motor vehicle dealer who purchases a vehicle that is subject to a financing statement,
and who pays out the obligation contained in the financing statement, may have to wait up to
15 days before being able to sell the vehicle without a search of the PPS Register disclosing a

91 Personal Property Securities Act 1999 (NZ) s 161.

92 Personal Property Security Act, RSA 2000, c P-7, s 50(2) (Alberta); Personal Property Security Act, RSBC 1996, ¢
359, s50(2) (British Columbia); Personal Property Security Act, CCSM, ¢ P35, s 50(2) (Manitoba); Personal
Property Security Act, SNB 1993, c P-7.1, s 50(2) (New Brunswick); Personal Property Security Act, SNL 1998, ¢
P-7.1, s51(2) (Newfoundland and Labrador); Personal Property Security Act, SNWT 1994, ¢ 8, s 50(2) (Northwest
Territories); Personal Property Security Act, SNS 1995-96, ¢ 13, s 51(2) (Nova Scotia); Personal Property Security
Act, RSNWT 1994, c 8, s 50(2) (Nunavut); Personal Property Security Act, RSO 1990, c P.10, s 57 (Ontario);
Personal Property Security Act, RSPEI 1988, ¢ P-3.1, s 50(2) (Prince Edward Island); Personal Property Security
Act, SS 1993, c P-6.2, s 50(2) (Saskatchewan); Personal Property Security Act, RSY 2002, ¢ 169, s 50(2) (Y ukon
Territory).
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financing statement against the vehicle. It is has been suggested that the 15 day delay can
significantly increase the capital required by motor vehicle dealers to run their business.
There may be smilar concerns in relation to other property which may be searched by
collateral details, eg boats.

Q29: Should the period within which creditors must deregister a financing statement relating to a
motor vehicle be less than 15 days? If so, would 7 days be an appropriate period?

Duration of financing statements

214.

In the case of consumer transactions, credit providers may mistakenly be led to believe that
the debtor has outstanding liabilities on consumer transactions, where the credit provider has
not discharged a registration and the consumer debtor has not undertaken the change demand
process (discussed below). In New Zeadand, financing statements relating to consumer goods
lapse five years after registration, or on an earlier date specified in the financing statement. 3
The Ontario legidation addresses this concern through a qualification that the period may not
be longer than five years if the collateral is consumer goods. Apart from this, the Canadian
provinces alow all financing statements for consumer goods to be registered from one to 25
years, or indefinitely.

Q30: Should the legidation impose a default registration period for consumer goods? If so, isfive
years an appropriate period?

Duration of financing statements for equipment and inventory

215.

216.

217.

In New Zealand, financing statements relating to equipment or inventory lapse five years after
registration, or on an earlier date specified in the financing statement. ** Default registration
periods expose creditors to the risk that the financing statement will inadvertently lapse,
perhaps because the creditor does not have a system in place to monitor the status of its
registration. A security agreement would no longer be perfected once the registration lapses.
Default registration periods may increase the cost of credit if, in pricing credit, creditor
providers need to allow for inadvertent deregistrations and the cost of monitoring
registrations.

In Canada, afinancing statement relating to equipment or inventory may specify a period
from one to 25 years, or indefinitely. Allowing financing statements to remain on the PPS
Register indefinitely, or for long periods, may create difficulties for searchers, because search
results may become more cluttered as the number of financing statements on the PPS Register
increases.

Establishing different default registration periods for consumer goods, equipment and
inventory would make it necessary for the financing statement to specify whether the
collateral is consumer goods, equipment or inventory. This would increase the complexity of
the financing statement.

93 Personal Property Securities Act 1999 (NZ) s 153.
9 Personal Property Securities Act 1999 (NZ) s 153.




218.

In most Canadian provinces, the registration fee increases with the length of the registration.
A default registration period would most likely provide a more even revenue stream to
recover the cost of operating the PPS Register. It would also avoid the need to recognise
revenue as income over lengthy registration periods, and to alow for uncertainty associated
with future costs in setting fees.

Q31: Should the legidation impose a default registration period for financing statements relating to
equipment or inventory? If so, what would be an appropriate period? Alternatively, should it be
possible to register financing statements relating to goods held as equipment or inventory for any
period from 1 to 25 years, or indefinitely?

Renewal of lapsed financing statements

2109.

220.

221.

In both New Zealand and Canada, it is possible to renew afinancing statement at any time
while its registration is effective.*® While a creditor may re-register a lapsed security interest,
it would be necessary for the legidation either:

(& todeem the relevant security agreements to have been continuously perfected during the
lapsed window, or

(b) to confer priority on the re-perfected security agreements from the time of
re-registration, rather than from the time of first registration.

In New Zealand, are-registered financing statement takes its priority from the time of
re-registration, as opposed to renewal in which case the financing statement takes its priority
from the time of initial registration The lapse of a financing statement therefore alows
previously subordinated security interests to assume priority over the lapsed financing
statement. This approach protects third parties, because if priority following re-registration
was to date from the time of initial registration, there would be a window of time during
which the PPS Register would not reflect the true status of the security interests, and a risk
that third parties would be disadvantaged.

The personal property security legislation in Canada alows a creditor to re-register alapsed
financing statement without any loss of priority against earlier registered financing
statements. In all the provinces except Ontario, the re-registration must occur within 30 days
of the lapse, while there is no time limit in Ontario. The Canadian approach has the effect
that the lapsed creditor will lose its priority to another creditor who registers in the lapsed
window, but will retain its priority against financing statements registered before the lapse.

Q32: Should alapsed financing statement that is registered during a specified period after the lapse
be taken to have been continuously registered in relation to financing statements registered before
the lapse, but to have been registered on the registration date in relation to a financing statement
registered after the lapse?

9 Personal Property Securities Act 1999 (NZ) s 154.
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Removal of registration by the Registrar

222. The New Zealand Registrar is able to remove afinancing statement from the register when the
registration is no longer effective or on the registration of a financing change statement
amending or discharging the relevant financing statement.®®

Q33: Should the Registrar be able to remove a financing statement from the PPS Register when the
registration is no longer effective or on the registration of a financing change statement amending or
discharging the relevant finarcing statement?

% Personal Property Securities Act 1999 (NZ) s 170.




223.

224.

225.

226.

WHAT WOULD THE SEARCH OPTIONSBE?

This part looks at the kind of information that would be available through the PPS Register
and options for safeguarding privacy while providing an appropriate level of Register
functionality.

Deciding onwhat options should be available for searching the PPS Register raises the
following questions:

Information requirements—What are the information requirements for Register functionality
and how much of that information needs to be displayed in search results?

Choice of search systemsand search options—What would the impact be of different search
options on the ease of use of the PPS Register and the minimum content and accuracy of a
financing statement required for validity?

Privacy legidation—What are the privacy principles that would apply to information on the
PPS Register, how would privacy be affected, and what isan acceptable balance between
functionality and privacy protection taking into consideration the need to comply with
privacy legidatior?

This part also examines whether a certified copy of a financing statement could be obtained
and its evidentiary value.

Steps are being taken at government and private business level to minimise the use of stolen
or assumed identities through rigorous enrolment and authentication processes. Information
about these steps is available at www.ag.gov.au/agd/www/ncphome.nsf/Page/l dentity Theft.

Information requirements

227.

228.

229.

230.

231

Where the collateral is not able to be identified by a unique serial number, the financing
statement needs to be able to be registered and searched by the debtor’ s name. However,
because there may be more than one debtor with the same name, a question arises about how
a searcher will be able to locate the relevant entry.

Details and proof of a prospective borrower’ s name, address and date of birth (or business or
other registration number where the debtor is a business or other organisation) would
normally be required by alender before the lender was willing to enter into asecurity
agreement. In overseas jurisdictions, this kind of information is also entered onto financing
statements and displayed in search results so that a searcher candistinguish between entries if
there is more than one debtor of the same name.

Because Australia’' s privacy regime and privacy expectations are different to those in other
personal property securities jurisdictions, the kind of distinguishing information that is
provided in searchresults needs to be considered in the Australian context.

Including date of birth details in any search results may raise not only privacy concerns but
identity theft concerns as well.

Documents proving identity can also be used to enhance Register functionality in another way
— by enabling the secured party to select a consistent debtor name for the purpose of
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registration Because debtors may use more than one name over a lifetime (eg people may
change their name on marriage, or a company may change its name while retaining its identity
for other purposes), it may be desirable to limit the use of alternative names by requiring
registration under a ‘ correct debtor name’ defined in the legidation as, for example, the
debtor’s name on their birth certificate, or acompany’s business registration number. This
would reduce the number of searches that may need to be made to locate a particular entry.

Information in search results

232.

233.

234.

235.

236.

A search of the PPS Register under a given debtor name, whether an organisation’s or
person’s name, may return a number of the same or very similar results. For example, there
may be several companies with * ABC Pty Ltd" in the title or more than one person named
‘Joe Bloggs'. A searcher will need to be able to discover whichone of the possible
aternatives is the result they are searching for.

An option in the case of organisations would be to require, where one exists, the company’s
unique Australian Business Number (and/or Australian Company Number or Australian
Registered Body Number) in the financing statement and provide that number in the search
results. Searchers would need to know the com;)any’ s number and use that to scroll through
the list of results to identify the relevant entry.®

Where a financing statement is registered under the name of a private individual, the unique
information that can be provided in search results raises privacy questions.

New Zealand and all of the Canadian provinces provide that a financing statement must
include the debtor’s address. New Zealand and Ontario also provide that the financing
statement must include the debtor’ s date of birth. Including the date of birth is optional in the
other Canadian provinces. Thisinformation is displayed in search results, the debtor’s
address allowing searchers to discriminate between debtors having the same name, and the
debtor’ s date of birth allowing searchers to discriminate between debtors having the same
name and address.

InNew Zealand, the legidlation addresses privacy concerns by setting out rules regarding
what is a legitimate purpose of searching the register and deeming any search that is not
carried out in accordance with those purposes to be a breach of privacy®®. The New Zealand
register may not be searched until the search fee has been paid, or until the searcher has
entered into an arrangement with the Registrar for paying the search fee by credit card or
direct debit,®® which is an additional deterrent to improper or frivolous searches of the
Register. A person searching the register must also declare that they are conducting the
search for alegitimate purpose only and that he or she is aware of the requirements of
section 173 of the Personal Property Securities Act 1999 (NZ). Thereisalink from the
search page to that section, which sets out the proper purposes for which the register may be
searched.

97 The website ABN Lookup, at www.abn.business.gov.au, provides a search mechanism for discovering abusiness's
Australian Business Number and alternative company names. Information is provided directly on the website and
viaadirect link to results pages on ASIC registers.

9 See Personal Property Securities Act 1999 (NZ) ss 173, 174.

9 Personal Property Securities Regulations 2001 (NZ) regs 13(b), 22.
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237. The persons who are able to search the New Zealand register, and the purpose for which they
are able to search the register, are set out in Table B (below).

238. The Registrar is able to idertify a person who searches the register through the information
obtained in billing them for the search.

230.

Under section 88 of the Privacy Act 1993 (NZ), a person who has interfered with the privacy

of an individual may be liable in damages for:

pecuniary loss suffered as a result of, and expenses reasonably incurred by the aggrieved
individual for the purpose of, the transaction or activity out of which the interference arose

loss of any benefit, whether or not of a monetary kind, which the aggrieved individual might
reasonably have been expected to obtain but for the interference, or

humiliation, loss of dignity, and injury to the feelings of the aggrieved individual.

Persons who may search the Register, and the corresponding reason

Person Reason
1 | Anindividual, or a person Searching for information about the individual in accordance with
with the consent of the the Privacy Act 1993
individual
2 | A debtor or creditor Relating to the debtor’s or creditor's security interest in respect of
which a financing statement has been registered
3 | A person Establishing whether personal property that is to be purchased or
otherwise dealt with by the person is subject to a security interest
4 | A person Establishing whether to provide credit to, or to obtain a guarantee
or an indemnity from, the person named in the search or a person
with an interest in the personal property described in the search
5 | A person Establishing whether to invest in, with, or through, the person
named in the search
6 | An external administrator of For a purpose relating to the external administration of the
corporation corporation
7 | A trustee in bankruptcy For a purpose relating to the administration of the bankrupts estate
8 | A receiver For a purpose relating to the administration of the receivership
9 | An executor or administrator | For a purpose relating to the administration of the deceased estate
of a deceased estate of the person named in the search
10 | A public sector agency For a purpose relating to the maintenance of the law (including the
prevention, detection, investigation, prosecution and punishment of
offences)
11 | The holder of a lien or For a purpose relating to the enforcement of the lien, charge or
charge, or a creditor creditor’s rights, as the case may be
12 | A court bailiff For a purpose relating to the enforcement of a court order or
warrant
13 | A news medium For the purpose of verifying or establishing, in relation to a
particular financing statement, a fact that relates to its news
activities
14 | A person For the purpose of advising another person in connection with any
of the other purposes




240. Thereisasimilar model in the Corporations Act 2001, whichprovides for the inspection of
certain registers that must be kept by companies or schemes but restricts the use of
information in those registers.'® There is a scheme of strict liability for contravening those
restrictions, and provision for damages or the payment of any profit earned from the improper
use of the information to the relevant company or scheme. %

241. The question arises whether similar protections would be sufficient in Australiafor privacy
purposes or whether additional or alternative approaches should be considered. For example,
even if penalty regimes were included, the New Zealand approach may not deter an improper
search of the Register to obtain a person’s address in the context of domestic violence.

242. One option would be to allow the debtor to provide an address other than the residential
address for registration purposes. Thisis the case in other jurisdictions, and would have the
advantage of providing a unique identifier in search results without compromising the
debtor’ s privacy.

243. The Register would need to be kept up to date in terms of debtor address details. It may
therefore be desirable to combine address details with another unique identifier such as
driver’s licence number. The consequence of change of debtor address on the validity of a
financing statement, if this information was requir ed, is discussed below.

244. Another optionwould be to enable serial numbered collateral to be registered by collateral
details only and not by debtor details. Use of an alternative address requires foresight on the
part of the debtor. As the mgority of financing statements involving private individuals are
likely to relate to purchases of major assets which are serially numbered, such as motor
vehicles, this option would have the advantage of substantially reducing the number of
instances where a private individual’ s details are displayed in a financing statement and
consequently the risk that a person’s address could be discovered through the PPS Register
whenthey do not want it to be.

245. Another option would be to use an alternative unique identifier, such as postcode or driver’'s
licence number.

Q34: Should the debtor be able to give an address other than aresidential address for registration
purposes?

Q35: Arethere other unique identifiers besides debtor address or date of birth that could be used to
enable a searcher to discriminate between search results where there is more than one person with
the same name?

Q36: Should financing statements which relate to serial numbered collateral be able to be registered
without including debtor details?

190 Corporations Act 2001 (Cth) ss173-177.
101 Corporations Act 2001 (Cth) s 177.




Correct debtor name

246.

247.

248.

249,

250.

Searching the PPS Register under the debtor’ s name raises a question about what is the
debtor’s ‘correct’ name for the purposes of registration For example, a person may choose to
use either or both of their birth and married names after marriage. If a searcher knows the
debtor by their birth name, but the debtor has used their married name in the security
agreement, then a search of the PPS Register under the birth name will not return the relevant
entry. On the other hand, if the searcher knows that the person goes by both their birth name
and married name and an interest is registered under only one of these names, they will need
to search the PPS Register twice if the first search fails to locate the entry, and incur
additional cost. Another instance where this kind of problem may occur is where there are a
number of possible tranditerations of names originating in non-Latin alphabets into English,
or where there is more than one company with the same name. Where there is atitle register
for some kinds of collateral, it may be desirable for the debtor name on the PPS Register to
matchthat on the title register.

Similar issues arise with companies. For example, a company may use a number of trading
names, or there may be more than ore company with the same or similar name. Use of a
company or organisation’s address is also problematic as a means of distinguishing between
companies of the same or similar name because there may be more than one address regularly
in use by a single entity — for example there may be different street addresses for deliveries
and for genera use.

In Alberta and British Columbia, the legidlation does not specify any correct debtor name.
The 00111525 have held that the debtor’s name is any name that is commonly used by the
debtor.

With respect to debtor individuals, in Ontario the courts have decided that the debtor’s name
is the name that appears on their birth certificate — even if the person goes by another name. '
The New Zealand legislation provides thet the debtor's name that appears on the financing
statement must be the same as the debtor's name that appears on an official document such as
a birth certificate, marriage certificate, certificate of citizenship, passport, driver's licence, or
other similar official document evidencing the name currently used by the debtor.*®* If the
debtor has only one name, that name must be shown as both their first and last name. If the
debtor has one or more middle names, the financing statement must show so many of them as
the PPS Register will alow, beginning with the first middie name. The financing statement
for a debtor who uses both an antenuptial and post nuptial name may show both names. The
debtor's own name must be shown if the debtor is an individual who carries on business as a
sole trader under a name or style other than the debtor's own name.'®

The New Zealand approach has the advantage that where there is, for example, acommon
contraction of a name such as ‘Bill’ for ‘William' or other common variation in name style,
the name that is used on the financing statement will be standardised to the debtor’s full name
and there will be less likelihood that a searcher will fail to locate an entry on the PPS Register.

192 Miller, McClelland Ltd v Barrhead Savings & Credit Union Ltd (1995), 9 P.P.S.A.C. (2d) 102 (Alta. C.A.); re
Fraser (1994), 6 P.P.S.A.C. (2d) 235 (B.C.S.C.).

103 Re Grisenthwaite (1987), 7 P.P.SA.C. 71.

194 personal Property Securities Regulations 2001 (NZ) sch 1, item 2(2).

195 personal Property Securities Regulations 2001 (NZ) sch 1, item 2(2).



251. Another option would be to follow the approach of the courts in Ontario and provide that the
debtor’s correct name for the purposes of registration is the name on the birth certificate.

252. The advantage of clear rules about the debtor’s correct name such as the name on the birth
certificate would be that a searcher would know to ask the debtor for their name as it appears
on the debtor’ s birth certificate and not to rely on any name (legitimately) offered by the
debtor, such as the debtor’s married name. A prudent searcher who is a purchaser could also
ask to see the proof of a debtor’sidentity before making the purchase. Another advantageis
that existing records would not have to be updated, for example where a debtor remarries and
goes by their remarried name.

253. Ancther option would be for the legislation to specify a prioritised list of documents which
effectively prescribes the ‘ correct’ name for the purposes of registration. The ‘correct’ name
would be the name that appears on the document highest in the hierarchy of documents
available as proof of identity. The Canadian Conference on Personal Property Security Law
(CCPPSL) has approved the rules shown in Table A for determining an individual’s correct
name. The name shown on the document must be used, even if the person goes by another
name — such as their married name. However, the financing statement may also show any
other names that the person goes by — such as their married name.

Canadian Conference on Personal Property Security Law Name Rules

Status of individual Documentary source of name

Born in Canada with birth Birth certificate
registered in Canada

Born in Canada but birth (@ Current Canadian passport

not registered in Canada (b) If the debtor does not have a current Canadian passport,

current Canadian social insurance card

() If the debtor does not have a current Canadian passport
or current Canadian socia insurance card, current
foreign passport from jurisdiction of habitual residence

Naturalised Canadian Canadian citizenship certificate

citizen

Not born in Canada and (@& Current Canadian visa

not a Canadian citizen (b) If the debtor does not have a current Canadian visa,

current foreign passport issued by jurisdiction where the
debtor habitually resides

() If the debtor does not have a current Canadian visa or
current foreign passport issued by jurisdiction where the
debtor habitually resides, government birth certificate
issued at debtor’s place of birth

254. The CCPPSL rules go on to provide that if the debtor has changed their name by marriage or
in accordance with change of rame legidation, the debtor’s name is the name adopted after
marriage or the name in the debtor’ s change of name certificate. Both names must be
recorded if a debtor used both their antenuptial and postnuptial name. |f no other rule applies,
the debtor’s name is the name that appears on any two of their driver’s licence, current vehicle




255.

registration or medical insurance card. The CCPPSL rules have been adopted in Canada in
the Atlantic provinces, Alberta, Manitoba, the Northwest Territories, and Nunavut.

With respect to companies, businesses and other organisations, an option would be to provide
that the correct debtor name is, where one exists, the Australian Business Number and/or the
Australian Company Number or Australian Registered Body Number.

Q37: Should there be a rule requiring a secured party to register a financing statement under a
‘correct debtor name' ?

Q38: What would be an appropriate correct name for debtor organisations and individuals?

Choice of search systems and search criteria

256.

This section considers the following issues:

Register functionality obtainable from different search systems, in the context of privacy and
other concerns regarding the numbers of search results that could be obtained through a single
search of the PPS Register

whether it should be possible to search by alternative search criteria (eg by the name of the
business or organisation as well as by the registered number of a business or organisation),
and

when a financing statement would be invalid because of error.

Search systems, Register functionality and privacy

257.

258.

250.

260.

Different search systems or combinations of search systems have different comparative
advantages in terms of providing latitude for user error, readability or refinement of search
results, and addressing privacy concerns.

Search systems that would be available for electronically searching the PPS Register range
from exact match, close match or wildcard systems which would match entries on the PPS
Register against the spelling and/or the phonics of the search query, to systems currently
being developed based on more sophisticated matching of the search query with arange of
factors which go beyond spelling or phonics. These advances will mean that it will be
possible to return fewer but more relevant results for any given search query than can
presently be achieved with close match systems. However, for convenience these are not
separated out from close match searching in the following discussion

Where there are fewer results returned, privacy concerns may also be reduced. On the other
hand, if the information displayed in search results (see above) does not itself raise privacy
concerns then the number of results returned will only need to be considered in the context of
ease of use of the PPS Register.

In considering the desirable balance between register functionality and privacy protection, the
impact of search systems onwhen an error in afinancing would render the financing
statement invalid also needs to be considered.
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261.

If aclose match or similar system is used, it will be important that users are informed about
how the search system works and what steps they must take to locate an entry, and creditors
will need to know when a financing statement will be valid if it contains an error. The
commercial consequences of a financing statement being invalid as aresult of relatively
minor administrative error could be significant. Whether afinancing statement would be
invalid for error will in turn depend on whether a search against, for example, ‘John Smith'
would disclose a financing statement registered against * John Smit’, and whether a searcher
would conclude that * John Smit’ is the same debtor as ‘ John Smith because they have the
same address and/or date of birth (or the same other additional identification information
chosen).

Close match searching

262.

263.

264.

265.

266.

One option would be to alow close match searching. A close match search would return a
number of results which are the same as or similar to the search query. The advantage would
be that a searcher may be able to discover an entry even though the searcher has entered
incorrect data into the relevant search field or the person entering the information onto the
PPS Register made an error in either the debtor’ s name or other available search criteria

The amount of latitude for user error can be built into the design of a close matchsearch
system

If aclose match system with the narrowest tolerance for error was adopted, the smallest
number of results would be returned from any given search. The advantage would be that a
searcher may be able to discover an entry even though either the searcher or the secured party
had made an error in entering details (depending on the type and magnitude of the error), but
would not have to comb through large numbers of results in order to do so.

If aclose match system with awide latitude for error was adopted, a larger number of results
would be returned from any given search. The advantage would be that the burden on the
secured party or the searcher to enter the correct informationwould be reduced because a
search would return more incorrect entries than if a narrow system was used.

The Ontario Bar Association has considered whether Ontario should move from an exact
match to a close match search, but recommended against doing so on the basis that Ontario’s
larger population would make a close match search more unwieldy than it isin the smaller
provinces. Australia has a large population, but advances in technology may mean that a
search system similar to close match searching but which is able to return fewer, more
relevant results, can be employed.



EXAMPLE
The debtor’s actual name is ‘John Smith’.

The secured party registers the financing statement under the name ‘John Smit’. Under any close match
search system, the entry would still be likely to appear in search results.

If the financing statement was correctly entered under the name ‘John Smith’ but the searcher entered
the name ‘John Smythe’ into the search field, the entry would similarly be likely to appear in search
results.

The same result may occur if the secured party registers the financing statement, or the searcher
searches under, ‘John Smih’, depending on the tolerance for error in the system.

Exact match searching

267. Another option would be to allow exact match searching. An exact match search system has
no tolerance for error, returning only one result which exactly matches the data entered by the
searcher. Inorder for a searcher to be able to locate the entry, both the person registering the
financing statement and the person searching the PPS Register must correctly enter the debtor
name or collateral serial number.

EXAMPLE

The debtor's name is ‘John Smith Pty Ltd’. If the secured party registers the financing statement under
the name ‘John Smit Pty Limited’ the searcher will be unable to locate the entry.

Similarly, if the searcher searches under ‘John Smythe Pty Ltd', the searcher will be unable to locate the
entry.

Exact match searching with wild card option

268. Another option would be to combine exact match searching with awild card search option
Wild card searches, like close similar match searches, return a number of results for a given
search entry. Wild card searching is less sophisticated than close matching, and the results
returned may be less relevant. However, combining wild card searching with exact match
would allow a searcher to choose not to use the wildcard option.

269. The New Zedand register combines exact match searching with awild card optionwhich
allows a searcher to place awild card (‘*”) with at least two letters in any of the elements of
the debtor’s name.

270. Wildcard searching could be used to easily ‘trawl’ for information on the PPS Register unless
appropriate restrictions are put in place. If it was possible to enter a single search term that
returned hundreds or thousands of results containing very detailed information about private
individual debtors, this may create not only privacy concerns but also arisk of identity fraud.

271. The New Zealand register places a cap on the number of results that can be returned from a
given search, to deter trawling.
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272. An additional option would be to prevent searching by creditor. Thiswould prevent trawling
the PPS Register for details of a particular creditor’ s clients.

EXAMPLE
The debtor's name is ‘John Smith Pty Ltd'.

The searcher searches under ‘John Sm*' and the search results list ‘John Smith Pty Ltd" as well as other
results, for example ‘John Smith’, ‘John Smythe Pty Ltd’, ‘John Smithers’ etc.

A searcher could enter ‘Jo* Sm*' or ‘Jo* Sm*th*, or even simply ‘Sm*' to locate any surname
commencing with the letters ‘Sm’, up to any cap on results imposed by the system.

Q39: Should the PPS Register employ

(& aclose match or other search system based onthe relevance of the search result to the search
query, or

(b) an exact match search system either with or without a wildcard optiorf?

Q40: If aclose match system is employed, what should the tolerance for error be, taking into
consideration the impact of the level of tolerance on the validity of afinancing statement and
potential impact onprivacy?

Search criteria

273. Where there is more than one category of information available in search results, for example
seria number together with debtor name, or company name together with Australian Business
Number, Australian Company Number or Australian Registered Body Number, the option of
searching by either or al of the alternative information fields could be made available.

274. Whether this is desirable needs to be considered in the context of when an error in afinancing
statement will render the statement invalid (discussed below) and privacy concerns, for
example whether a searcher could discover, through the PPS Register, the name of a person
living at a particular address.

275. AnAustralian version of the New Zealand criteria available for searching the PPS Register, if
the New Zealand approach was adopted, would be:
(@ the name of the debtor
(b) the name and address of the debtor
(¢) thename and date of birth of the debtor

(d) if the debtor is registered under the Corporations Act 2001 — its unique identification
number and or Australian Company Number or Australian Registered Body Number

(e) if thecollateral isof akind that is required by the legidation to be described by its seria
number — the seria number of the collateral, or




(f)  theregistration number that the Registrar has assigned to a financing statement,
financing change statement or change demand statement. 1%

276. An advantage of the New Zealand approach would be that the PPS Register could not be
searched by creditor. There would be concerns that if creditor searching was allowed, the
holder of a particular office could be identified by searching using the name of a creditor that
provides finance to a particular group of employees.

277. An dternative option would be to limit searching to debtor name and/or asset identification
details only for general search purposes, or by financing statement registration number for
secured parties

Q41: Should searchers be able to choose between different criteria for searching or should a search
be constrained to either asset serial number for collateral registered under asset details or debtor
name?

When a financing statement would be invalid because of error

278. As noted above, a person who searches the PPS Register may not discover afinancing
statement if there is a defect, irregularity, omission or error in the relevant financing
statement. For example, a search using a debtor’ s family name of ‘Mayne’ (as it appearson
the debtor’ s birth certificate) may not discover a financing statement that has been registered
under the name ‘Main’.2%" Alternatively, afinancing statement may correctly record the
family name ‘Mayne' but incorrectly record the debtor’ s address.

279. Errorssuch asthis may cause a searcher to fail to recognise the financing statement even
though it appears in the search results.

280. Theissue that arises is when an error in afinancing statement should render the financing
statement invalid. If afinancing statement was invalidated on the basis of any error in the
information required to enable a searcher to locate the relevant entry, the consequences would
be unduly harsh for secured parties because of the high cost of relatively minor administrative
erors.

281. On the other hand, a significant error in afinancing statement should have the consequence
that the statement is invalid because searchers need to be able to rely on the accuracy of the
PPS Register to locate information.

282. The legislation in New Zealand'°® and Canada provides that a financing statement is not
invalid because of an error in the financing statement, unlessthe error is ‘ seriously
misleading’.** Provisions of this kind allow the courts to develop tests for when an error is
seriously misleading.

198 personal Property Securities Act 1999 (NZ) s 172.

197 | paper-based lodgement is available then there may also be an error if information is incorrectly transcribed onto
the Register by Registry staff. Paper based registration options and compensation for Registry error are discussed
below in Parts 13 and 10 respectively.

198 personal Property Securities Act 1999 (NZ) s 151.

199 personal Property Securities Act 1999 (NZ) s 149.
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283.

284.

Courts in Australia would be likely to follow, in principle, tests developed in other
jurisdictions, which ask what a hypothetical ‘ reasonable searcher’” would do or recognise.
However, it isopen for the legislation to codify the reasonable searcher test and also to clarify
some applications of it or exceptions (an exception in the New Zealand legidation relating to
purchasers of serial numbered assets which are sold as consumer goods is discussed below).

The reasonable searcher test for determining whether a financing statement isinvalid is an
objective test. This means that even if the actual searcher realises that a financing statement
exists and has been incorrectly registered, for example under a misspelled name, the financing
statement may nevertheless be invalid. The court would look at what the reasonable searcher
would do, not at what the actual searcher knew. One reason for thisis that actual knowledge
can be difficult to prove. Tests based on hypothetical reasonable persons also provide some
predictability about the circumstances in which a financing statement will be invalid. For
example, once a court has decided that the reasonable searcher correctly using the available
search system would locate the incorrectly spelled ‘ Smit’ entry because the result also showed
the correct address, that decision will help predict what a court may decide the reasonable
searcher may do in the future, and assist parties to negotiate settlements rather than pursue
expensive litigated solutions.

Example

ABC Ltd is aware that DEF Ltd has a security interest in property held by XYZ Ltd. However, there is a
seriously misleading error in the financing statement that DEF Ltd has registered to protect its priority in the
property. ABC registers a financing statement against XYZ in the same class of property, and subsequently
takes a security interest from XYZ in property of that kind. ABC’s security interest will have priority over
DEF’s security interest.

285.

286.

287.

Where a searcher is able to search by only one search criterion (eg the debtor’s name if there
is no unique collateral serial number, but not by the debtor’s address), under anexact match
search system there would be no issue about when a statement is valid or invalid because of
any error. Thisis because no searcher would be able to discover an incorrectly entered
financing statement unless the same incorrect information was entered into the search field. A
search under ‘John Smith’ would not return an entry incorrectly recorded under ‘ John Smit’ —
the searcher would have to make an identical mistake to locate an incorrect entry.

If exact match searching was combined with awild card option, awild card searchentry
might discover ‘ John Smit’ depending on how the searcher used the wild card optionand
what caps were placed on the numbers of results returned by the PPS Register. Ifa
reasonable searcher test was applied in these circumstances, the court would consider the
search results and ask whether the reasonable searcher would have recognised the ‘ John Smit’
entry as the entry the searcher was looking for. However, it is not clear whether a court
would decide that the reasonable searcher would attempt to use awild card search optionin
the first place or, if so, which wild card. Would the reasonable searcher use, for example,
‘Sm*’ to locate John Smith, or *Sm*th’ or *‘Jo* Sm*’ or another one of a number of
possibilities?

If the legidation were to specify that the reasonable searcher test was to be applied to results
that could be obtained from awild card search, unfairness may result from effectively
compelling searchers to find wild card search options which return the greatest number of
most relevant results, to reduce the risk that their selection resulted in the relevant entry
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288.

289.

failing to appear. In other words, it would place an excessive burden on searchers to choose
the right search option in comparison to the burden on secured parties to correctly enter
information onto the financing statement.

With close match searching, the burdenon both the searcher and the secured party to enter
correct information is more evenly balanced. A searcher need only decide to enter the
debtor’s correct name but if the searcher makes a mistake they may neverthelessdiscover the
validly entered financing statement (whether the financing statement would appear will
depend on the nature of the error and the latitude for error in the system). Similarly, if the
secured party has made an error, the financing statement may appear in alist of search results
(again, depending on the nature of the error and the latitude for error inthe system). The
question for the courts where the entry did appear in alist of results despite any error in it,
would be simply whether a reasonable searcher would have recognised the incorrect entry as
the entry they were seeking.

A system which has a very wide tolerance for error, however, may return so many results that
it is counterproductive, because even a reasonable searcher may have difficulty locating a
dightly incorrect entry in those circumstances

Q42: Should the legidation state that a financing statement will not be invalidated by an error
unless the error is serioudy miseading?

Q43: Should the legidation codify that the reasonable searcher test would be used to determine
when afinancing statement is seriousy misleading? |If so, when should the test apply?

290.

291.

292.

293.

The reasonable searcher test is complicated if a searcher can choose between a variety of
search criteria to locate any given financing statement.

For example, if thereis an error in the serial number of the collateral and a search under the
correct serial number fails to locate the relevant entry, would the reasonable searcher look for
the financing statement under the debtor’s name if that option was available? That is, would
the correct entry of the debtor’s name on a financing statement potentialy save an error in the
entry of the asset serial number (whether it did so in fact would still depend on whether the
reasonable searcher would recognise the incorrect serial number as the entry they were
searching for)?

Similar considerations may apply if it is decided that the PPS Register should be able to be
searched by debtor address as well as debtor name, or by registered number as well as
business or organisation name.

In Canada, courts in different provinces have come to different conclusions about what the
reasonable searcher would do when searching for interests registered against a motor vehicle.
In some provinces, the reasonable searcher would look under both debtor name and vehicle
identification number. In other provinces, the reasonable searcher would search by debtor
name or vehicle identification number, but not by both.




294.

295.

296.

297.

298.

The New Zealand legidation sets out the consequences in these circumstances — a seriously
midleading error in either the debtor’s name or the serial number will invalidate the financing
statement. *1°

The New Zealand legidation also provides that a buyer or lessee will take goods free of
security interest that has been perfected by registration if:

(@ thecollateral is sold or leased as consumer goods or equipment

(b) the purchaser or lessee bought or leased the consumer goods or equipment without
knowledge of the security interest

(o) thelegidation requires that the financing statement describe the consumer goods or
equipment by serial number, and

(d) thefinancing statement did not correctly describe the consumer goods or equipment by
seria number. !

That is, the New Zeaand approach is that different tests are to be applied in differert
circumstances

A prospective secured party or commercial purchaser mugt, if a search fails to locate the
relevant entry by asset number, search the register by debtor name (or vice versa) to ensure
that there is no security interest registered. If an incorrect entry appearsin alist of search
results, the reasonable searcher test will then determine whether the searcher should have
recognised the entry. If the searcher actually did recognise the entry, this will not mean that
the financing statement isinvalid — it will only be invalid if the reasonable searcher would not
have recognised it.

A prospective purchaser of the relevant asset as a consumer good would only be required to
search under the asset index because an error on that index will not be saved by the searcher
looking for the relevant financing statement under the debtor’s name and perhaps recognising
the entry as the one they were searching for. In fact, there is no reasonable searcher test at all
because the legidation states that the purchaser will take free of any interest if the serial
number is incorrectly described. On the other hand, if the buyer has actual knowledge that a
financing statement exists, this freedom will not apply. Actual knowledge in this
circumstance would avoid the fraudulent sale of goods to defeat a creditor’s interest.

Q44: If afinancing statement can be located by either debtor name or asset serial number, should
the legidation address whether the reasonable searcher would search against either one or both of
the possible search criteria?

Q45: Should any error in an asset serial number invalidate a financing statement where the searcher
searches the PPS Register for the purpose of purchasing or leasing the asset as a consumer good?

299.

Where a financing statement can be located by either debtor name or debtor address,
additional considerations arise.

110 personal Property Securities Act 1999 (NZ) s 150.
11 personal Property Securities Act 1999 (NZ) s 55.




300.

301.

302.

303.

For example, if a person searches under ‘ John Smith’ and locates a financing statement which
contains incorrect ancillary information such as the debtor’ s address or date of birth, the
question for the court would be whether the reasonable searcher would have been misled by
the error.

If the person searches under John Smith’s address but fails to locate the relevant entry, the
question for the court is to decide whether the reasonable searcher would, if they initially
searched by address but did not locate a result because there was an error in that field, then
search again under the debtor’s name. The court would then go on to decide whether the
reasonable searcher would have recognised the incorrect entry as the entry they were
searching for.

Practical issues for creditors arise in monitoring debtor addresses in order to protect their
security interest. The New Zealand legidlation obliges secured creditors to update the register
if they have knowledge that the financing statement is not up to date — for example, if the
debtor’ s address changes or they become aware that the entry relating to the debtor’ s date of
birth is inaccurate.**2

An option would be to provide that the PPS Register can be searched by debtor name only for
assets which are not serialy numbered. This would have the advantage of minimising the
impact of changes in debtor address.

Q46: If afinancing statement can be located by either debtor name or debtor address, should the
legidlation specify that the reasonable searcher would search against either one or both of these
search criteria?

Q47: Should creditors be obliged to update the PPS Register when they become aware that their
financing gatement includes an error (eg due to the debtor changing address)?

Privacy legislation

304.

305.

306.

Privacy legidlationin Australia acknowledges that while protecting the privacy of the
individual isimportant, it is not absolute and must be balanced against other public interests
that may compete with privacy. In the context of personal property securities, benefits such
as business efficiency gains, or areduction in legal disputes through harmonising the existing
law, may be able to be balanced against privacy where those impacts are minimised as much
aspossible.

Information on the PPS Register would need to be managed in accordance with privacy
legislation, and debtors would need to be made aware of the purposes for which information
that is collected may be used when they agree to a secured transaction Any consent to the
use of information, for example, would need to specifically refer to the information displayed
on the PPS Register.

Provisions aso need to be in place to ensure that information is up to date and accurate.
Options for removing financing statements from the PPS Register once the underlying

112 personal Property Securities Regulations 2001 (NZ) reg 5.




obligation has been discharged, including obligations on the creditor and options for debtor
demands for removal of afinancing statement, are discussed in Part 4.

307. Theinformation contained in afinancing statement and placed on the PPS Register would not
be directly collected by the Registry. One option for ensuring there is debtor consent to a
financing statement is to require the creditor to give notice to the debtor, combined with
provisions which enable the debtor to takes steps for the removal of the financing statement or
seek compensation (see above). An aternative option would be to require debtor consent to a
financing statement before it can be registered. The administrative cost of obtaining consents
may add significantly to the transaction cost of obtaining finance.

Q48: Should a debtor be required to consent to the registration of afinancing statement, or would
notification suffice?

Evidentiary value

308. In New Zealand, the Registrar may certify a copy of aregistered financing statement as atrue
copy.'® A printed search result purporting to be issued by the Registrar is receivablein
evidence and, in the absence of contrary evidence, constitutes proof of the registration of a
financing statement, financing change statement or change demand statement to which the
search relates, including

(@ thedate and time or registration of the statement, and

(b) theorder of registration of the financing statement, financing change statement or
change demand statement as indicated by the registration number, date and time set out
in the printed search result.**

113 personal Property Securities Regulations 2001 (NZ) reg 11.
114 personal Property Securities Act 1999 (NZ) s 175.




WHAT WOULD THE COMPENSATION ARRANGEMENTSBE?

309. A person using the PPS Register may incur loss because of:
the failure of a party to comply with an obligation imposed by the legidlation or
Registry error in the administration of the PPS Register.

310. Thispart considers whether the legislation should stipulate that a person hasaright to
compensation in certain circumstances, and canvasses imposing fines or other penalties for
failure to comply with an obligation Compensation arrangements for Registry error in the
administration of the PPS Register are also discussed.

Failure of a party to perform an obligation imposed by the legislation

311. The New Zealand legislation imposes obligations on parties to a security agreement if a
financing statement is registered in respect of that agreement. For example, when a creditor
registers a financing statement or amends an existing financing statement on the register, the
Registrar will issue a verification statement in respect of the registration (see Part 5). The
creditor has an obligation to provide the debtor with a copy of that statement within 15 days
of receiving it.}*°

312. A question arises about what consequences should follow from a failure to fulfil those
obligations. The New Zealand legidation provides that the person to whom the obligation is
owed, and any other person who can reasonably be expected to rely on performance of an
obligation, have aright to recover damages for any loss or damage that was reasonably
foreseeable as likely to result from the failure.*t®

313. An dternative would be to impose a penalty regime alongside any compensation scheme. For
example, a system of fines could be imposed for entering misleading information onto the
PPS Register, failing to remove an out-of-date registration in atimely manner, or for an
improper search (see above).

Q49: Should the legislation create a statutory right to damages or other consequence if a party fails
to comply with an obligation imposed by the legislation?

Registry error in the administration of the PPS Register

314. Registry error may occur as aresult of computer error or, if paper-based registration is an
option, human error in transcribing information in hard copy financing statements onto the
PPS Register.

315. Registry errors would be compensated through the existing standard arrangements of the
relevant government(s), such asthe Commonwealth’s Scheme for Compensation for
Detriment Caused by Defective Administration. There are existing compensation

115 personal Property Securities Act 1999 (NZ) s 148.
116 personal Property Securities Act 1999 (NZ) s 176.
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arrangements in relation to the sale of motor vehicles that form part of the State and Territory
motor vehicle securities arrangements that would need further consideration.



HOwW AND WHEN WOULD THE INSTRUMENT CREATING THE SECURITY

316.

317.

318.

3109.

INTEREST BE ACCESSIBLE?

The functional approach to personal property securities establishes a notice based registration
system, so that the security agreement is not placed on the public register. All persond
property security registration arrangements establish a mechanism for the relevant parties to
obtain a copy of the security agreement.

In New Zedland, a debtor, judgement creditor, a person with a security interest in personal
property of a debtor, or an authorised representative of any of them, have a statutory right to
obtain a copy of the security agreement. These parties may ask the creditor to send or make
available to any person specified in the request, at an address specified by the person making
the request, one or more of the following:

(& acopy of the security agreement that creates or provides for a security interest held by
the secured creditor in the property of the debtor

(b) astatement in writing of the amount of the debtor’ s indebtedness and of the terms of the
payment of the indebtedness

(c) awritten approval or correction of an itemised list of personal property indicating which
items are personal property, unless the security interest is over all of the personal
property of the debtor, and

(d) awritten approval or correction of the amount of the indebtedness and of the terms of
payment of the indebtedness. ™’

A person who is considering providing finance may require the debtor, as a condition of
providing the finance, to ask the creditor to send this information directly to them.

The creditor has 10 business days to comply with the request,'® and is able to charge a person

other than the debtor the reasonable cost of providing the information. **° The court may
make an order requiring the creditor to comply with the request.*?® The secured creditor must
supply the information unless:

(@) the secured creditor has a reasonable excuse for not providing the informationt%*
(b) the information has already been made available under another Act or rule of law*?2

() the court has made an order exempting the secured creditor from providing the
information because it would be unreasonable to require the secured creditor to comply
with the request,*?® or

(d) the secured creditor no longer has an interest in the obligation or collateral — in which
case the secured creditor must send or make available to the person making the request

117 personal Property Securities Act 1999 (NZ) s 177(1).
118 personal Property Securities Act 1999 (NZ) s 178.
119 personal Property Securities Act 1999 (NZ) s 180.
120 personal Property Securities Act 1999 (NZ) s 181.
121 personal Property Securities Act 1999 (NZ) s 181.
122 personal Property Securities Act 1999 (NZ) s 177(2).
123 personal Property Securities Act 1999 (NZ) s 179.
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320.

the name and address of the immediate successor in interest and the latest successor in
interest, if known.'%*

Should the secured creditor fail to comply with the court order, the court may make a further
order:

(@ declaring that the security interest is to be treated as unperfected or extinguished, or

(b) directing the Registrar to remove the registration of the finarcing statement.'

Q50:

Do these rules give relevant parties sufficient rights of access to the security agreement?

321.

322.

323.

324.

The personal property security registers in the USA, Canada and New Zealand do not include
copies of the security agreement.

However, a number of the existing registers require the registration of the security agreement,
which is then made available to those who search the register. For example, a copy of the
security agreement is made available through the register of company charges administered
by ASIC, and the register maintained under the Security Interests in Goods Act 2005 (NSW)
and its predecessor bills of sale legidation. In contrast, the registers of motor vehicle
encumbrances maintained by the States do not include a copy of the security agreement.

It has been suggested that the PPS Register should include a copy of the security agreement.
A copy of the security agreement is not required for the efficient operation of the PPS
Register. Requiring the lodgement of the security agreement for motor vehicle encumbrances
would be a substantial obligation over the existing registration requirements.

Nevertheless, it would be possible to establish the PPS Register so that users with accessto
sophisticated technology would be able, at their option, to lodge a copy of a security
agreement that is covered by aregistered financing statement. It seems likely that it would be
necessary to confine this facility to registrants who access the PPS Register though a
host-to-host arrangement.

Q51:

Should registrants who access the PPS Register through a host-to-host arrangement be able, at

their option, to lodge a copy of the relevant security agreement?

124 personal Property Securities Act 1999 (NZ) s 183.
125 personal Property Securities Act 1999 (NZ) s 182.




325.

326.

327.

328.

329.

330.

331.

332.

WHAT ARE THE CONSUMER CREDIT ISSUES?

The legidation may deal withissues which relate to consumers as purchasers of property that
has been used as collateral or as borrowers under secured credit arrangements. Consumers as
purchasers are discussed in other sections of this paper. Specia considerations in relation to
the length of and removal of registration where consumer goods are involved are dealt with
above (see Part 7).

Thispart is concerned with issues relating to consumers as borrowers, in particular with
potential interplay with provisions in the Uniform Consumer Credit Code!?® which regulate

credit provision for consumer household items.

An argument for allowing registration of security interests over consumer goods, subject to
any specia rules for the protection of consumers, is that there may be uncertainty about the
status of goods, for example where goods may be used as consumer goods or as office
equipment. The cost involved in addressing those issues is significantly reduced by only
requiring resolution if an issue of enforcement arises.

Personal property securities legislation in other jurisdictions contains special rules to provide
protection to consumers, for example in relation to after-acquired property. InNew Zealand,
a security interest in after-acquired property will generally not attach automaticaly if the
goods are consumer goods.'?’ Nevertheless, security interests may be granted in specific
consumer goods on the retail purchase of those goods.

In Ontario, the extent to which a security agreement may cover after acquired consumer goods
is limited to consumer goods that are an accession or where the debtor acquires rights in the
goods not more than 10 days after the secured party gives vaue.*?®

The New Zealand Act exempts consumer goods to which relevant New Zealand consumer
protection legislation applies from the enforcement provisions. '

The effect of these provisionsis to limit the scope for using low value consumer goods as
security, which in turn limits the risk that a consumer will end up facing seizure of low value
household goods because of an uninformed purchasing decision. The protections are based
on the premise that if creditors are aware of the limitations on enforcing a security interest in
consumer goods they will only advance credit if they can be confident in repayment by some
other means (eg that the consumer will have the cash to repay the debt).

A question arises as to whether comparable limitations should apply in Australia. In
considering this issue, careful attention needs to be paid to the existing Uniform Consumer
Credit Code. Significant aspects of secured transactions in Australia are regulated by the
Code. The Code applies where certain credit'* is provided to a debtor who is a natural
person or strata corporation>* wholly or predominantly for personal, domestic or household

126 A ccessible at www.creditcode.gov.au.

127 personal Property Securities Act 1999 (NZ) s 44.

128 personal Property Security Act, RSO 1990, ¢ P.10, s 12(2) (Ontario).

129 personal Property Securities Act 1999 (NZ) s 105. Enforcement provisions of the legislation will be canvassed in
detail in the Discussion Paper on Priorities and Enforcement.

130 The Uniform Consumer Credit Code applies where a charge is or may be made for providing the credit and the
credit is provided in the course of, or incidentally to, the credit provider’s business: UCCC subs 6(1)(c) and (d).

131 Uniform Consumer Credit Code s 6(1)(a).
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334.

335.

purposes.t3? Certain mortgages, guarantees™>* and goods |eases are treated as credit contracts
under the Code.*3*

The Code provides that a goods mortgage to which the Code applies that does not describe or
identify the property, or a provision of a goods mortgage which is expressed to be over all of
the property of the debtor, is void.** The Code also provides that a mortgage cannot be taken
over future property unless the property the credit is being advanced to the debtor to acquireis
described in the mortgage or is a replacement for a good covered by the mortgage, 3¢ and that
aprovision in amortgage to the effect that goods supplied from time to time under a
continuing credit contract are subject to the mortgage is void. >’

The Bankruptcy Act 1966 provides at section 112(2) that certain property of the bankrupt does
not vest in the bankruptcy trustee, and is thus not able to be realised for the benefit of the
bankrupt’ s unsecured creditors. Property of this kind includes certain household goods, tools
of trade and property used primarily as a means of transport below a certain value. However,
it is possible (consistently with the Uniform Consumer Credit Code and the Bankruptcy Act)
for a consumer debtor to create a security interest in property of this kind so that it may be
seized and sold by secured creditors, even if it would not otherwise be available to the

debtor’ s unsecured creditors.

However, it is expected that the Ministerial Council on Consumer Affairs will be asked before
the end of 2006 to endorse a proposal to amend the Uniform Consumer Credit Code to
prohibit the taking of security over ‘essential household goods .

Q52: Should personal property securities registration or enforcement rules provide additional
protections for some or al consumer goods (beyond that already provided by the Uniform
Consumer Credit Code)? If so, what form should these take?

132 Uniform Consumer Credit Code s 6(1)(b), subject to exceptionsin s 7, for example for short-term credit contracts.

133 Where a guarantor guarantees the payment or performance of another person’s obligation and provides collateral in
support of that guarantee, the transaction will meet the definition of a security interest for the legislation: see
Widdup and Mayne, above n62, 227.

134 Uniform Consumer Credit Code ss 8-10.

135 Uniform Consumer Credit Code s 40.

138 Uniform Consumer Credit Code s41.

137 Uniform Consumer Credit Code s42.
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337.

338.

339.

340.

WHAT WOULD BE THE PPSREGISTER' SKEY DESIGN FEATURES?

The PPS Register is an integral part of any personal property securities system. The ease with
which changes may be made to the PPS Register, or with which it may be searched, will
affect the efficiency of the entire scheme.

The paper based filing systems in the US were strongly criticised before the registers were
placed on computers. Some States maintained separate registers for each county, with the
result that there were complicated rules about which State, and which county, maintained the
appropriate register for particular transactions. One commentator has argued that:

The complicated filing rules that have historically applied in the United States can lead to
incorrect filings (or alegedly incorrect filings) which in turn lead to the difficult and important
guestion as to the consequences of filing in the wring location. Similarly, a complicated filing
regime will increase the cost and complexity of searching. The result isthat in the United
States, the art 9 system has not achieved its potential as a simple and economical system for the
registration and searching of security interests. This may change as therevised art 9 is adopted
and new technology intraduced. ... 1t may seem that the difficulties with the filing system are
technicalities only and should not impact on the conceptud integrity of the art 9 system. Thisis
not o. Th(lasgiling system underpins the whole regime and ‘ succinctly, if the filing system fails,
at 9fals.

It is aso relevant to note that while Ontario enacted its personal property security legislation
in 1967, it deferred its commencement until 1976 when the technology became available to
provide afully electronic register. One commentator has noted that there are numerous
differences among the registers that operate in Canada:

Given the rapidity of improvements in computer technologies over the relevant period [in which
the Canadian provinces introduced their persona property securities legidation], it has not
proved efficient to smply transfer already dated software from one province to the next.
Although some might regret the resulting lack of uniformity, the pressureto redesign has
encouraged innovation, with the accumulating experience and expertise then shared among
provinces ..."*

Given the critical importance of the PPS Register’ s design to the effectiveness of a personal
property securities law, this part of the Discussion Paper seeks to lay out some potential
design features for the PPS Register. This part seeks where possible to avoid specifying
particular technologies that might be used to implement the PPS Register. Identifying the
technologies to implement the PPS Register should be undertaken as a separate exercise once
the key design features have been specified.

Although the design features are described below as a specific proposal (‘the PPS Register
should...”), this style has been used to give a clear benchmark for those providing
submissions to frame their comments. Views concerning the appropriate design features of
the PPS Register, whether in line with or departing from the model hypothesised below, are
sought in this consultation process.

138 Michael Gedye, ‘The long road to personal property security law reformin New Zealand’ in Agasha Mugasha (ed),
Per spectives on Commercial Law (1999) 111.

139 Catherine Walsh, * The floating chargeis dead, long live the floating charge — a Canadian perspective on the reform
of personal property securitieslaw’ in Agasha Mugasha (ed), Perspectives on Commercial Law (1999) 129, 130.
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Q53: Does thispart of the Discussion Paper capture the essential design features of a national PPS
Register?

The PPS Register — technical specifications

341.

342.

345.

In time, the PPS Register should become a significant part of Australia’ s economic
infrastructure. It should provide the authoritative source for information on the ownership of
significant assets.

It is contemplated that the PPS Register should be available around the clock, apart from
scheduled maintenance. This would require the installation of technologies with high levels
of redundancy. The system would need to be designed to eliminate the possibility that a
single point of failure might cause the PPS Register to fail. Consistent with the approach
taken in New Zealand, the PPS Register should be implemented so that it would be available
for registrations and searching at all times, except where:

(& the Registrar decides to refuse access to the PPS Register or to suspend the operation of
the PPS Register (in whole or in part) because the Registrar considers that it is not
practical to provide any service or services relating to the PPS Register 14°

(b) thereisafault affecting the PPS Register, or

() inthe opinion of the Registrar, the integrity of the PPS Register is, or has been, or may
be, compromised. !

The Registrar should be able to close the PPS Register for either scheduled or unscheduled
maintenance. In more formal terms, it is proposed that the PPS Register should be designed
and built to specifications that provide for to it to be available for 99.99% of scheduled
up-time. It should be available 24 x 7 except for scheduled maintenance for specified hours
each week.

the PPS Register should provide the following response times for a transaction on a computer

using a 56k modem:

(& typical page download - no more than 2 seconds

(b) response time from register - no more than 2 seconds, and

(c) based C(ljn 1 creditor, 1 debtor, 1 collateral item and returning 10 hits - no more than 2
seconds.

When the clock goes back at the end of daylight savings, the potential exists for the PPS
Register to maintain unequivocal chronological registration for example by the use of
Coordinated Universal Time.

Q54: Should the PPS Register be shut down during daylight savings transition periods when the
clock is moved forward one hour or should the PPS Register use UCT to avoid the need for this?

140 personal Property Securities Act 1999 (NZ) s 138.
141 personal Property Securities Regulations 2001 (NZ) reg 18.
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347.

348.

349.

350.

While every endeavour would be made to ensure the PPS Register isavailable at all times
apart from scheduled maintenance, this would be difficult to achieve. The PPS Register
would need to routinely perform automatic diagnostics. Based on the results of the diagnostic
process, the PPS Register should be able to perform automatic functional shutdowns while
triggering prescribed alerts to the Registrar and posting appropriate warnings on the PPS
Register’ s web site home page where applicable.

Recovery would need to be controlled and assured with adequate notification through the PPS
Register’ s web site home page well in advance of any recommencement of operations. The
PPS Register should be established so that no data would ever belost. In particular, a hot
disaster recovery system would be established at a separate geographic location, and kept in
absolute data synchronisation with the capacity to switch over the instant it isrequired. The
PPS Register should also be backed up in duplicate every 24 hours, with these copies being
stored in geographically different locations.

The PPS Register should provide arange of online user documentation, tutorials and help,
including:

(& genera Help and Frequently Asked Questions

(b) context specific help, relating to specific pages and use cases

() afully interactive tutoria, and

(d) technical support.

The PPS Register should also:
(@ srictly enforce ACID transaction standards’*?
(b) provide verification that new records have been successfully registered

() provide verification that amendments, renewals, expiries and discharges have been
successfully completed

(d) provide verification that change demands have been successfully lodged

(e) manage high transaction throughput rates, whilst maintaining the ACID standards
described above

(f)  provide thorough evidentiary auditability and traceability capabilities, and

(g) provide the ahility to reproduce historical versions of queries, certificates and financing
statements with surety.

The PPS Register should support the following transaction volumes in its first 12 months of
operations.

Total Enquiries Certificates | Registrations| Variations [ Cancellations

11,050,000 6,000,000 2,000,000 1,500,000 350,000 1,200,000

351

Registers previously implemented in New Zealand and elsewhere have confined the data that
may be included in a financing statement to text. Including pictorial information has to date
presented a range of technical issues and has been costly to implement. However, advances in

142 The ACID transaction standards are a set of standards that ensure Atomicity, Consistency, Isolation and Durability
for transactions undertaken on adatabase. For further information on the ACID transaction standard, see
http://en.wikipedia.org/wiki/ACID.



technology mean that it may now be feasible to include pictorial information in a financing
statement. Pictorial information might include a photograph of the collateral, intended to
facilitate its later identification, for example. Inclusion of pictorial information in afinancing
statement may involve additional user technology and costs, and higher registration fees.

Q55: Should the PPS Register include a facility allowing storage of photographs and other
non-textural data to improve the identification of items that may not have unique serial numbers.

352. The PPS Register should include the following features:
(@ real-timeinternet based transactions
(b) real-time host-to- host transactions
() batches for host-to-host connections

(d) addrlegs checking technology that checks a given address against the Postal Address
File

() validation of corporation name and numbers against the ASIC database
(f)  validation of motor vehicle details against the NEVDIS database

(g0 aPayment Gateway to alow credit card, debit card, EFTPOS and BPay payment
options

(h) expired and discharged financing statements would not be searchable on the PPS
Register — but it would be possible to view them through the search financing statement
functionality, that is by searching under the financing statements number and PIN

(i)  debtors would be unique within a financing statement, so that the PPS Register would
not include a master file of uniquely identifiable debtors, but the debtor would be
assigned a unique PIN

() itwould be possible to specify more than one debtor in a single financing statement

(k) it would be possible to specify more than one secured party in a single financing
statement

()  itwould possible to view a financing statement either:

(i) through the search functionality, or

(i) through the search financing statement functionality, and
(m) secured parties would be alocated a unique number.

Data validation

353. The validation of corporation name and numbers, address and motor vehicle details should
not operate in real time. Accordingly, the PPS Register should continue to operate despite the
ASIC, NEVDIS or Postal Address Files not being available when the registration or search is
undertaken.

143 The Postal Address Fileisan extract from Australia Post's core addressing database, and contains Australian
addresses in a correct address format. Information about the Postal Address Fileis available at
http://www.auspost.com.au/BCP/0,1080,CH3204%257EM 019,00.html.
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355.

The Registrar should be obliged to send to a person who lodges a financing statement or a
financing change statement a statement verifying that the statement has been registered. 44
The Registrar should include on the verification statement a flag indicting whether the
information contained on the verification statement has been verified against the ASIC or
motor vehicles registers, or the postal address file. The flag should indicate either:

(& that the Registrar has not been able to verify the information — this might happen
because the relevant database was not available for verification (eg because it was
“down”), or

(b) that the Registrar has been able to verify the information as correct.

The search finance statement functionality involves a search using the unique financing
statement Registration Number allocated to the financing statement on its registration. This
functionality should disclose only the current financing statement with any historical records
relating to the financing statement.

The PPS Register — modes of interaction

356.

357.

The Registrar should provide the following five main modes for interacting with the
PPS Register:

(@& eectronicaly viathe internet

(b) €ectronicaly via a host-to- host connection

(o) throughacal centre

(d) physica lodgement viamail or counter staff, and
(e SMS.

It could expected that the primary modes of interaction would be electronic, with the other
modes being provided to ensure breadth of access.

Electronic registration

358.

359.

360.

Registration by financing statement may be wholly electronic, or there may be an option for

paper-based registration by facsimile or over the counter. Paper-based registration may take
place through the registry or through private service providers who undertake the electronic

registration process on behalf of clients.

Electronic registration by users has a number of advantages over hard copy registration.
Security holders are able to register their interest directly onto the PPS Register themselves.
Electronic registration takes place in real time, so that the entry will show up in asearch of the
PPS Register as soon as it is registered. High volume users of the New Zealand PPS register
have been able to realise savings in their loan processing costs by integrating their loan
processing arrangements with the register interface.

New Zeaand's register is wholly electronic. The registers in the Canadian Atlantic provinces
are also wholly electronic. The other Canadian provinces alow registration by lodging a hard
copy of the financing statement. The overseas jurisdictions that are wholly electronic tend to

144 personal Property Securities Act 1999 (NZ) s 145.
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be smaller in geographic size, so that the distance to a public library or other public facility
offering internet access is never prohibitive. Significantly, the most recently implemented
Canadian register, Saskatchewan in 2006, offers both electronic and hard copy registrations —
although it is understood that the volume of hard copy lodgementsisinsignificant. In
Canadian terms, Saskatchewan is a large province with a significant non-urban community —
which may have affected the decision to provide a hard copy service.

Hard copy registration

361.

362.

363.

364.

365.

Several responses to the April 2006 Options Paper indicated that a paper based registration
option would be required for people living in remote areas of Australia who do not have
reliable access to the internet. Some users may prefer paper-based registration options
regardless of their access to the internet. It is understood that electronic access accounts for
90 percent of registrations and searches in the Canadian jurisdictions that provide for
paper-based options.

There are anumber of consequences of allowing hard copy registrations through the PPS
Register. The cost of operating the PPS Register would increase because of the need to
maintain additional premises, employ staff, and print and distribute standard form registration
documents. Additional staff would be required to transcribe the information in lodged hard
copy documents into the PPS Register. It islikely that any hard copy lodgement facility
would justify higher fees than electronic registration.

Providing a hard copy registration facility also raises questions about how many, and where,
the hard copy lodgement facilities should be located. From a practical perspective, the
provision of hard copy registration facilities is likely to be driven by the demand for this
service.

It is proposed that the Registrar would allow users to lodge hard copy documents through
mail, fax or over asingle counter. Whether more than one counter would be provided would
depend on the demand. The Registrar would transcribe the details on the submitted paper
form into the PPS Register.

The processing of hard copy documents and their transcription into the PPS Register
necessarily involves time lags and the risk of transcription error.

Q56: Should hard copy registration be permitted?

Timelags

366.

Paper based registration may create a window of time between lodgement of a financing in
theregistry and the entry of the information onto the PPS Register. In general, time lag issues
will be able to be better managed than under the existing arrangements because a financing
statement can be lodged ahead of the actual security transactionbeing concluded. However,
where this hasnot occurred and a hard copy financing statement is lodged, it would not be
possible to discover arecord of that interest by searching the PPS Register. Thereisarisk
that athird party may purchase or extend money over the collateral during that window.




367.

368.

369.

370.

371

372.

373.

The legidation must determine whether it is the security holder or the searching party who
bears the risk of this occurring. It would do this by defining when registration is effective.

The legidlation could specify that registration is effective either when the security holder
lodges the financing statement with the registry or when the information is placed on the PPS
Register.

In Ontario, registration is effective from the point at whichthe registering party lodges the
financing statement. This means that the risk of a security interest which has been lodged not
appearing on a search of the register is borne by the searching party. The consequence would
be that, although the purchaser found no record of any interest, they would take the property
subject to that interest.

Other Canadian provinces have enacted the opposite rule, so that registration is effective from
the time of actual entry onto the register. Thisisaso theruleinthe US. Therisk in these
cases is borne by the security holder. A searcher who fails to find arecord of the security
interest in these circumstances will take the property free of that interest, even though the
security holder has taken all of the steps that it is within their power to take to register their
interest, and a creditor who makes an electronic registration during that window will obtain
priority over that creditor.

An advantage of taking the time of entry onto the PPS Register as the point of effective
registrationis that it enables clear rules to be created for the ordering of priorities — priority
based on the time of registration — and there would not be any requirement to develop rules
for deciding which of two or more interests was lodged first in time.

For example, if two financing statements were received in the mail on the same day and
registration was effective from the time of lodgement, a rule would need to be created for
determining which of the two was lodged first in time. One option would be for the priority
to be determined by the Registrar — for example by giving the highest priority to the envelope
that is opened first, or entered on the PPS Register first. Another option would be to rely on
the actual postage date, but even this can result in uncertainty where two financing statements
are posted on the same day.

An additional advantage of providing that registration is effective from the time of entry onto
the PPS Register would be that it would put the onus on the secured party to take steps to
protect their interest, either by electronically registering their interest or by filing a financing
statement in advance. A person searching the PPS Register would not be in a similar position
to be able to take steps to diminish the risk associated with paper-based lodgement of
financing statements.

Q57: Should the priority time for a financing statement received in hard copy form be:

(& when the financing statement is entered on the PPS Register and therefore available
for search, or

(b) when the financing statement comes into the possession of the Registrar.
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Transcription errors

374. The transcription process creates arisk of transcription error by registry staff. Some errors

375.

376.

377.

378.

379.

will lead to searches of the PPS Register failing to locate the relevant entry — for example, if
the wrong serial number or debtor name is entered.

In the US, Article 9 provides that incorrect records on the PPS Register arising out of registry
error do not affect the validity of the record. Therefore, searchers bear the risk of incorrect
entries. In Canada, Ontario has a similar rule but there is an assurance fund to compensate
searchers for loss.

In Canadian jurisdictions where registration is not effective until the actual point of entry onto
the register, the registering party bears the risk (offset by the existence of any compensation
fund) because the security interest will not have been entered onto the register.

The requirement to give the registrant a verification statement reduces the registrant’s
transcription risk because the verification statement will put the registrant on notice of the
transcription error.

The legidation could provide that the Registrar would not be liable for damages arising from
atranscription error if the registrant’s security interest in the collateral becomes subordinated
to another interest in the collateral that is registered more than 10 business days after the
Registrar gives the verification statement to the registrant.

This would have the advantage of placing the onus on the person registering the financing
statement as the person most likely to recognise any error, to take stepsto correct any error in
the transcription of information onto the PPS Register.

Q58: Should there be arule that the Registrar would not be liable for damages arising from a
transcription error if the registrant’s security interest in the collateral becomes subordinated to
another interest in the collateral that is registered more than 10 business days after the Registrar
gives a verification statement to the registrant?

Public sector service providers

380.

381.

A number of States have integrated their encumbered vehicles registers with other systems
allowing users access to arange of dataitems concerning a particular motor vehicle. For
example, some States provide users with information about the registration status of the
vehicle, for example.

The establishment of the PPS Register as an electronic register would facilitate the continued
provision of these services by State and Territory governments. State and Territory
governments would be able to offer a more comprehensive service to users — one that extends
beyond mere encumbrance data— by including a search against the PPS Register in a broader
suite of searches offered to their customers.

Private sector service providers

382.

As an aternative to paper-based registration in the registry, paper based and electronic
registration could occur through private service providers. The private service provider would
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be responsible for electronically entering the information onto the PPS Register. Whether
private sector service providers emerge would be a matter for the market. However, it is
understood that in New Zealand at |east one company provides a service of registering
financing statements on behalf of its clients.

The call centre

383. A small call centre associated with the PPS Register would

(& provide accessto the PPS Register to those who cannot easily access it via the internet,
and

(b) provide a help desk service for usersof the PPS Register's web site and electronic
connections.
384. A call centre should operate seven days aweek over extended hours.

385. Governments would need to consider how the call centre facility should be provided. Options
include a central call centre administered by the Registrar, or each State and Territory
providing a call centre facility for calls originating within their jurisdiction.

SMS

386. Usersof the PPS Register could be able to undertake a search by seria number through SMS
from amobile phone. For example, users could search the PPS Register through an SMS
message setting out the vehicle’'s VIN and Registration Number — with a return SMS message
providing a'Yes/ No result for the search.
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388.

389.

WHAT WOULD THE TRANSITIONAL ARRANGEMENTS BE?

It will be necessary for legidation establishing a PPS Register to deal with transitional issues.
The central transitional question is: when the PPS Register commences operation, what
happens to interests on existing registers that the PPS Register is intended to replace?

Priority arrangements for any transitional period will be canvassed in the Discussion Paper on
Priorities and Enforcement. This part discusses options for incorporating existing securities
inthe new regime and consequential arrangements to reduce compliance burdens. There are
several options that may be combined to produce the optimal solution for particular categories
of existing security interest. The options are broadly:

requiring registration or re-registration—one option would be to requir e re-registration of
existing registered security interests and registration of existing unregistered but registrable
security interests in order for those interests to have a priority position under the new regime

data migration—another option would be to el ectronically or manually migrate information
from existing registers onto the PPS Register

grandfathering—another option would be to allow existing and the PPS Register to operate in
tandem either for a specified period (eg two years) or indefinitely, with interests on those
registers retaining priority for that period

exemptions from formal requirements—registration requirements could be relaxed for
interests previously registered on an existing register or previously unregistered.

Each of these optiors is discussed further below.

Requiring registration or re-registration of existing registered security interests

390.

391.

392.

Requiring the registration or re-registration of existing registered security interests orto the
PPS Register would mean that secured parties would need to register or re-register their
existing security interestsin order to protect their existing priority. A transitional period
before the PPS Register becomes operational could be set to allow secured parties a period of
time in which to do this (ie so that any pre-existing priority continued on the PPS register).

Re-registration was required in New Zealand. This option would have the advantage that the
PPS Register, from the first day of its operation, would be an authoritative source of
information about the existence of registrable security interests in personal property. Another
advantage would be that the records on the PPS Register would be relatively uniformin
content, because registration would comply with the new formal requirementsand not with
the formal requirements of previous registers.

The principal disadvantage of this approach is the cost for business in requiring

re-registration, particularly for large organisations which hold a significant number of security
interests. A requirement for re-registration would mean that each security interest holder
would have to review the records associated with each of its interests to arrange
re-registration, and would also have to backcapture data not currently held but required for
registration on the PPS Register.
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Data migration

393.

394.

395.

396.

Electronic data migration offers a possible way to bring existing security interest registrations
on to the PPS Register, without the need for interest holders to undertake re-registration. To
the extent that electronic data migration is feasible, security interests recorded on a register
that is migrated would ssmply re-appear on the PPS Register when the PPS Register
commences. Preliminary exploration of this possibility suggests that it is more likely to be
technically feasible and successful if applied to a small number of existing registers. For
example, priority could be given to attempting electronic data migration from State registers
of encumbered vehicles and from the ASIC corporate charges register. The extent to which
thisis possible, and the number of registers that could be migrated in this way, is yet to be
determined. Even inideal circumstances, some existing registers could not be migrated this
way eg those that are not contained in electronic databases. Overseas experience suggests
thereis some risk of error with electronic data migration

A further possibility is manual data migration, whereby entries in existing registers are
manually re-keyed into the PPS Register. This option does not create as strong a possibility
of seamless migration as electronic data migration, both because of the time that re-keying
would take and because of the prospect of transcription error. To the extent that part or all of
the transitional approach came down to a choice between manual re-keying and requiring
re-registration, this would essentially be a choice as to whether the responsibility for data
re-entry should rest with business or with government (subject to cost recovery
arrangements).

Errorsthat do occur could be corrected by enabling the Registrar correct errors on the basis of
a change demand statement lodged by a person who the Registrar is satisfied is the owner of
the collateral specified in a Registrar’s transitional financing statement*® (including the
registered operator of a motor vehicle). However, the prospect of error remains problematic
because of uncertainty or disputes that might arise prior to correction.

The Registrar could migrate data from existing registers immediately any transitional period
commences, but could have the capacity to migrate data from existing registers until the end
of the transitional period.

Grandfathering options

397.

398.

399.

Under a grandfathering system, existing registers would continue to operate alongside the
PPS Register, either for alimited period of time or indefinitely. Grandfathering could be
employed alone or as part of a staged migration or re-registration process if a short
grandfathering period was adopted.

Grandfathering may be the most suitable option for short-term securities, such as agricultural
products. The advantage would be that, given a suitable lead time, most short-term securities
would have expired within a reasonable period and there would be a consequent saving in
data migration or re-registration costs.

If grandfathering was adopted adone — that is, there was an indefinite grandfathering period —
problems may arise with long-term or perpetual securities, such as those involving long term
financial instruments. In particular, such a system would create lingering uncertainty

145 See Exemptions from formal requirements below.
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401.

regarding security interests in long lived assets, and may increase the potentia for fraud.

It would involve a substantial deferral of the principal objective sought through the

PPS Register — to provide greater certainty about the existence of security interests in personal
property. Other difficulties with this approach include that:

(& it would be necessary to search both the PPS Register and existing registers before users
could be confident that no security existed in aparticular item of property

(b) high volume users of the existing registers — such as banks and finance companies —
would have to maintain the capacity to search multiple registers for some time, and

(o) existing registry operators — principally the State registrars— would incur expense in
keeping their registers available for searching until registrations made before
commencement had been discharged, in an environment of declining revenue from
searches (and no revenue from new registrations).

Another option would be to combine a grandfathering system with limited data migration.
Thiswould involve the migration of some data onto the PPS Register (eg the debtor’s name or
the collateral seria number) together with a notice on the PPS Register that alerts the searcher
to the existence of an interest on another register. This would have the advantage that a
searcher would only have to search the grandfathered registered when a flag appears, but not
otherwise. Alternatively, atransitional financing statement could simply flag that thereis ‘an
unspecified security interest’. The searcher would be aware that a security interest exists and
would be in a position to make further inquiries about the nature of the interest.

A grandfathering system could also be combined with arequirement that if an amendment is
made to an existing entry, it must be entered onto the PPS Register. The advantage of this
option would be that a searcher who has checked an existing register in relation to a particular
debtor or asset will not have to recheck that register if a decision is made to make a further
advance at a later date.

Q59: Comments are invited on options for transitional arrangements or the appropriate length of
any transitional period.

Exemptions from formal requirements

402.

403.

Migrated data from existing registers may not comply with the formal requirements for
registration under the new system. To minimise the impact of transitional costs and avoid
unfairness where, for example, a secured party is unable to locate the necessary information to
comply with new standards, formal registration requirements could be relaxed for migrated
data. Similar standards could be applied to registrations of interests not previously registrable
or registered. The mechanism for this process in the New Zealand legidation is the
‘trangitional financing statement’.

In the case of transitional financing statements lodged by the Registrar in respect of data
which has been electronically migrated by the Registrar (in New Zealand, a‘Registrar’s
transitiona financing statement’), the data in the existing registers could be simply be equated
to afinancing statement on the PPS Register so that there is no requirement to supplement
that entry. If the data on the existing electronic register does not correspond to the format
required by the PPS Register (eg because there are different requirements for description of
the collateral), the legidation would need to allow the Registrar to register atransitional
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financial despite the statement not corresponding exactly to the PPS Register’s record
formats.

The Registrar could also be able to determine that a transitional financing statement may
include data that would not ordinarily be included in a financing statement. The register of
Company Charges maeintained by ASIC includes a copy of the security agreement that creates
the security interest. The Registrar would be able to determine that a transitional financing
statement migrated from ASIC’s Register of Company Charges may include a copy of the
security agreement that created the security interest. This facility would ensure that the PPS
Register continues to provide access to information of a kind specified in the Registrar’s
determination.

A security interest migrated from the ASIC’s Register of Company Charges could show
whether the interest is fixed or floating.

The legislation would also need to enable the Registrar to determine that a transitional
financing statement is not seriously misleading for the purposes of the legidation if it differs
from the usual requirements of a financing statement in one or more ways specified in the
determination (see Part 8 for when afinancing statement may be invalid because of error).
The determination would operate to provide a safe harbour for transitional financing
statements that would otherwise be invalid.

Similar arrangements could be made for creditors to lodge transitional financing statements
regarding existing interests. A creditor would be able to register atransitional financing
statement in the same way that financing statements would ordinarily be registered, except
that it would include aflag that it is atransitional financing statement applying to security
interests created before commencement of the PPS Register. Creditors would not be obliged
to give the debtor a copy of the verification statement, unless the transitional financing
statement operated to perfect a security interest created after the commencement of the PPS
Register (see below), and the flag would indicate that formal requirements for transitional
financing statements would apply.

Additional considerations arise if a creditor is unable to easily specify the collateral type and
description. A creditor who is able to determine the collateral type and description would be
able to specify thisin the transitional financing statement. However, some creditors may be
aware that an obligation is secured by a security interest, but not be readily able to ascertain
the collateral type and description of the collateral to which the security interest has attached.
In these circumstances, the creditor could seek to register afinancing statement that specifies
acollateral type of *all present and after-acquired property’. A financing statement of this
kind does not require a collateral description, and would be effective to perfect a security
interest created before the beginning of the transitional period in any kind of property.

A credit provider who registers an ‘all present and after acquired property’ transitional
financing statement may need to incur additional expense in later responding to requests that
the financing statement be narrowed to more accurately reflect the collateral specified in the
relevant security agreements. Creditors would need to weigh the convenience of registering
‘al present and after acquired property’ transitional financing statements against alarge
number of their clients (without the expense of identifying the particular items of collateral in
advance) against the costs that they may later incur in relation to narrowing the financing
statement as the need arises.
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Q60: Do you agree that transitional financing statements should be exempt from the formal
requirements applying to other financing statements?
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ATTACHMENT B—THE FUNCTIONAL APPROACH TO SECURED CREDIT

Secured credit is awell established concept in most economies. A security allows a creditor
to claim specified property when the debtor defaults on its obligations under the security
agreement.

The earliest securities took the form of alegal mortgage, in which the collateral was
transferred to the creditor and the transfer was accompanied by an obligation on the creditor
to transfer the collateral back to the debtor upon satisfaction of the debtor’ s obligation. The
conceptual basis for the security rested in the creditor’ s capacity to realise the collateral on the
debtor’ s default, combined with an obligation to pay any surplus to the debtor after meeting
the outstanding liability and the enforcement costs. This concept was particularly well suited
to interests in real estate and other significant items that the debtor proposed to utilise in its
enterprise over significant periods of time.

One consequence of the historical approach is that enterprises whose assets change over time
could not use those assets as collateral for aloan. It isimpractical to transfer to a creditor
property that the debtor intends to realise in the near future, such as the inventory of a
commercial operation. It isaso impractica to repeatedly transfer to creditors future assets as
they come within the debtor’ s enterprise — such as plant and equipment.

Most western legal systems have moved to accommodate these deficiencies in the historical
concept of a security interest. They now alow a security interest to be taken over a generic
pool of circulating assets, such as inventory, and the proceeds derived from the sale of the
circulating assets. They also allow a security interest to be taken over assets that may be
acquired at some time in the future, and held for some time — such as plant and equipment.

The manner in which this change has been achieved differs among legal systems. The
difference in approaches depends primarily on the conceptual characterisation of security
interests. The formal approach to security interests conceives a security interest as a property
right, while the functional approach looks to the outcome sought to be achieved through the
arrangement regardless of the party’ s formal property rights.

It follows from the formal approach that, in order to create a valid security interest, the debtor
must have title to the property provided as collateral for the obligation. The approach has at
its foundation the idea that a ‘ debtor cannot give security over an asset in which he has no
interest or of which he has no power to dispose’.2*® This approach provides a sharp
distinction between the grant of a security and other arrangements such as retention of title
under conditional sales agreements, hire-purchase and leasing arrangements. In these
arrangements the debtor does not own the goods until the option is exercised: as buyer, hirer
or lesseg the debtor has a mere possessory interest in property in which the seller, owner or
lessor retains title under the agreement between the parties. This mere possessory interest
cannot be characterised as a security interest.

The alternative functional approach confers on a conditional buyer, alessee with an option to
purchase or a lessee under a finance lease the property rights that would ordinarily accrue
only to the owner of property. Under afunctiona approach the same rules apply to the taking
of a security regardless of the nature and location of the collateral, the form of the security

148 Roy Goode, Legal Problems of Credit and Security (3 ed, 2005).
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interest and the legal form of the debtor (that is, whether the debtor is a company or a natural
person). Inlegal systems that employ afunctional approach, a security:

is conceived of in broad terms as encompassing all transactions that function to secure debt
regardless of whether title vestsin the debtor or the secured creditor. Under this approach, the
same legal framework that applies to conventional security constituted by a grant from the
debtor is extended to security constituted by a reservation of title by the creditor on the theory
that both serve the same economic function, that of securing the repayment of debt through the
vesting of a property right in the creditor.™*’

The functional approach has been adopted throughout the USA under Article 9 of the
Uniform Commercial Code, throughout Canada under the Persona Property Securities Acts
based on Article 9, and in New Zealand under its Personal Property Securities Act 1999, and
in Australiain various chattel securities Acts and in the Uniform Consumer Credit Code. The
formal approach prevailsin the legal systems of most other countries, including in Australia.

The proposed Personal Property Securities reforms would involve shifting the personal
property security arrangements in Australia from the existing formal approachto the
functional approach. A change to the functional approach would not involve any changes to
the other arrangements affecting personal property securities, such as taxation or
securitisation arrangements.

The formal approach manifestsin at least 77 separate Acts governing personal property
securitiesin Australia, administered by at least 30 separate Commonwealth, State and
Territory government departments and agencies

The existing legidation is fragmented, and the multiplicity of legisative regimes has created
legal uncertainty and high transaction and compliance costs that may discourage lenders from
taking personal property as security for loans. There is widespread agreement that current
arrangements for taking and enforcing security interests in personal property impose
unnecessary transaction and compliance costs on debtors, creditors and others with an interest
in personal property. These costs arise because the existing arrangements are based on the
nature and location of the collateral, the form of the security interest or whether the debtor isa
natural person or a company.

Merely amalgamating these existing Acts and registers into a single Act and register is
unlikely to resolve the complexity associated with the existing arrangements. The drawing of
the existing arrangements into a single legidative and administrative framework would most
likely only emphasise the deficiencies of the existing arrangements. A change to the
functional approach would replace the rules in the existing 77 plus Acts with single Personal
Property Security Act (or Code) in away that eliminated the fragmentation and
inconsistencies associated with the existing arrangement.

Significantly, the Personal Property Security Act would not be atitle register for the
collateral, in much the same way that, for example, the existing motor vehicle encumbrance
registers are not registers of the title of the encumbered motor vehicle. It would be necessary
to establish title to collateral in the same way that this is currently achieved. Some existing
registers deal with both the title and security interests in the relevant property —for example,
the patent and trade marks registers. One option for implementing the PPS Register would

147 Catherine Walsh, ‘ Asset Financing in Secured Transactions Law’ in Sarah Worthington (ed), Commercial Law and
Commercial Practice (2003) .
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involve transferring the rules relating to the registration of security interestsin property of this
kind to the Personal Property Securities Act. This would involve treating security interests in
property of this kind in the same manner as security interests in any other kind of property.

If it was considered desirable, alink could be established on the title register taking users to
the security interests register.

Security interests

423.

424,

425.

The functional approach to security interests takes as its starting point the proposition that a
security interest is an interest in personal property created or provided for by atransaction that
in substance secures payment or performance of an obligation. A transaction may create a
security interest regardless of the form of the transaction or the identity of the person who
owns the collateral.

The New Zealand legidation includes the following definition of a security interest:

17.  Meaning of ‘security interest’
() InthisAct, unless the context otherwise requires, the term ™~ security interest"—

(@) meansan interest in personal property created or provided for by atransaction that in
substance secures payment or performance of an obligation, without regard to—

()  theform of the transaction, and
(i)  theidentity of the person who hastitle to the collatera, and

(b) includesaninterest created or provided for by atransfer of an account receivable or
chattel paper, alease for aterm of more than 1 year, and a commercial consignment

(whether or not the transfer, lease, or consignment secures payment or performance of an
obligation).

(2 A person who is obligated under an account receivable may take a security interest in the
account receivable under which that person is obligated.

(3)  Without limiting subsection (1), and to avoid doubt, this Act applies to afixed charge, floating
charge, chattel mortgage, conditional sale agreement (including an agreement to sell subject to
retention of title), hire purchase agreement, pledge, security trust deed, trust receipt, consignment,
lease, an assignment, or a flawed asset arrangement, that secures payment or performance of an
obligation.

Leases are defined to apply to goods leases and bailments (goods delivered for a specific
purpose on trust).

With respect to leases of more than one year, the Canadian legidation similarly applies to leases of
more than one year. The rationale for presumptively including any goods lease (or bailment) which
isfor aterm of more than one year is that the distinction between alease which is an operating lease
and alease that is a security interest that in substance secures payment or performance of an
obligation can be afine one that may generate a great deal of litigation, as occurred in Canada
before a similar provision was introduced. 48

Floating charges

148 See Widdup and Mayne, above n 50, 20-21.
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The New Zealand legidation specifically applies the Act to fixed charges and floating
charges.

A fixed charge allows the secured creditor to claim a specific identifiable asset should the
debtor default on its obligations. It cannot accommodate assets that circulate in the ordinary
course of the debtor’ s business, such as inventory and book debts, as it would be impractical
to have to identify assets as they come into existence. Instead, a floating charge may be taken
over ageneric class of assets the composition of which isin a continual state of change.

Under the formal approach to security interests, the floating charge was created as a device in
response to the practical difficulties that arise in applying a fixed charge to circulating assets.
In particular, the floating charge allows debtors the freedom to deal with these assets in the
ordinary course of their business as if they were not collateral securing performance of an
obligation. In order to give the creditor priority, afloating charge crystallizes into afixed
charge over the assets within the specified generic class on the happening of an event
specified in the security agreement.

The functional approach to security interests abolishes the distinction between fixed and
floating charges. The functional approach in effect creates a fixed charge coupled with a
statutory licence held by the debtor to deal with the charged asset in the ordinary course of its
business. The New Zealand legidation provides as follows:

53.  Buyer or lessee of goods sold or leased in ordinary cour se of businesstakes goods free of
certain security interests

() A buyer of goods sold in the ordinary course of business of the seller, and a lessee of goods
leased in the ordinary course of business of the lessor, takes the goods free of a security interest that is
given by the seller or lessor or that arises under section 45, unless the buyer or lessee knows that the
sdle or the lease congtitutes a breach of the security agreement under which the security interest was
created.

The functional approach achieves directly through the legidation the same outcome delivered
by the courts through the floating charge. The functional approach seeks to codify into the
legislation the basic principles supporting the floating charge. The functional approach:

brings to an abrupt end more than one hundred years of case law and awedth of legal
commentaries, and relegates to legal history, so far as persona property security is concerned, a
security device which il serves as the daily work horse of English banking practice. Gone too
are all the learning and disputations about when a floating charge crystallizes.*°

Under the functional approach, the legislation smply states that:

150

A security agreement may provide for security interests in after-acquired property.

In New Zealand, after-acquired property is defined to mean:

151

persona property that is acquired by the debtor after the security agreement is made.

The legidation therefore alows the parties to agree that a security interest will exist in the
debtor’ s after acquired property - such as new inventory or plant and equipment - and

149 3 S Ziegel, The New Provincial Chattel Security Regimes, (1991) Can Bar Rev 70, 712.
150 personal Property Securities Act 1999 (NZ) s 43.
151 personal Property Securities Act 1999 (NZ) s 15, definition of * after-acquired property’.
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provides a statutory licence for the debtor to deal in the collateral in the ordinary course of the
debtor’ s business. This alows the functional approach to achieve the same outcomes that are
currently available through the floating charge.

Postponement of attachment

434. Under the functional approach, the parties would be able to agree to postpone the time of

attachment (that is, the time at which the security legally takes effect).’®> However, the
security interest would not be perfected (that is, the security interest would not gain priority
viathe PPS Register until that time, even if entered on the PPS Register at an earlier point).*>
Another creditor whose security interest is perfected before the agreed time would have
priority in the intervening period. A reference in a security agreement to a floating charge is
not construed as an agreement that the security interest will not attach until at a later time,
such as crystallisation. ®* A floating charge attaches when the conditions for attachment are
otherwise satisfied.

The need for priority rules

435.

436.

437.

All creditors are concerned to know what their position will be on the debtor’ s insolvency or
in the event of any contest with another secured creditor over a particular asset. Inan
insolvency context, unsecured creditors share equally in the debtor’s property after allowing
for the property claimed by secured creditors and the cost of the administration. They are
therefore interested in knowing which of the debtor’s property may be claimed by secured
creditors, and the amount of the obligation owed to secured creditors. Unsecured creditors are
also interested in knowing what they have to do to convert their unsecured claim to a secured
clam. Secured creditors are concerned to know whether any other secured creditor hasa
claim on the same collateral, and whether any other creditors have a higher priority than their
claim on the collateral.

Under both the formal and functional approaches to security interests, the answers to these
guestions are determined by whether and when the security interest attaches to the collateral,
and whether and when the security interest has been perfected.

Under both the formal and functional approach, the creditor with the highest priority is
entitled to have their obligation satisfied first from the collateral. In New Zeaand, only the
creditor whose security has priority over all other secured creditors may enforce the
security. ®° Whether the Australian legislation would follow the New Zealand approach or
not will be canvassed in the Discussion Paper on Priorities and Enforcement. However, it is
important that creditors be able to determine where their security stands in the priority order.
The default priority rules are that:

(8 aperfected security interest takes priority over an unperfected security interest

(b) priority among perfected security interests is determined in accordance with the order in
which the perfection occurred, and

152 personal Property Securities Act 1999 (NZ) s 36(2). The concept of attachment is described further below.
153 The perfection of security interestsis discussed below.

154 personal Property Securities Act 1999 (NZ) s 40(4).

155 personal Property Securities Act 1999 (NZ) s 109.
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(¢) priority among unperfected security interests is determined in accordance withthe order
in which the security interest attached to the collateral.*>®

438. A secured creditor seeking to determine its position must therefore be able to determine

whether their security interest has attached or perfected, and the time that the attachment or
perfection occurred.

Attaching a security interest

439.

440.

441.

An understanding of the difference between attachment and perfection is critical to any
analysis of personal property security law.

Attachment denotes the creation of the security interest as between debtors and creditor. The
effect of attachment is that the security interest fastens on the asset so as to give the creditor
rights in remagainst the debtor himself, though not necessarily against third parties.
Attachment of a security interest is thus to be distinguished from perfection of a security
interest, the latter usually involving afurther step (possession, registration, notice, or
attornment) which constitutes notice of the security interest to third parties and must be taken if
they are to be bound.™’

Once the security interest has attached to the collateral, the creditor may restrict the debtor’s
use or disposition of the collateral, or take possession of or sell the collateral on default —
subject to the terms of the legislation and the agreement between the parties.

Under the New Zealand legidation, a security interest attaches to the collateral when:

(& vaueisgiven by the creditor (vaue meaning any consideration sufficient to support a
simple contract, including a prior debt or liability)

(b) the debtor hasrightsin the collateral, and

(c) the security agreement is enforceable against third parties.*°®

Rightsin the collateral — leases and retention of title

442.

The New Zeaand legislation goes on to provide that for this purpose a debtor has rightsin
goods that are leased to the debtor, consigned to the debtor, or sold to the debtor under a
conditiona sale agreement (including an agreement to sell subject to aretention of title) when
the debtor takes possession of the goods.*® This provision provides the rules that are required
in order to apply the functional approach to transactions that in substance create a security
interest without conferring on the debtor any proprietary interest in the collateral.

Perfecting a security interest

443.

In general terms, perfection occurs when the security agreement has attached, a valid
financing statement has been registered against the debtor, and the collateral type and
description set out in the financing statement covers the collateral — referred to as perfection

156 personal Property Securities Act 1999 (NZ) s 66.
157 Goode, above n142, 59.

158 personal Property Securities Act 1999 (NZ) s 40(1).
159 personal Property Securities Act 1999 (NZ) s 40(2).



by registration. This Discussion Paper is principally concerned with perfection by
registration.

However, for financia assets, perfection may aso occur when the secured creditor takes
control or possession of the financial asset. For financial assets, a creditor whose security
interest has perfected by control or possession will generally have a higher priority than a
creditor whose security interest has perfected through registration. It is proposed that the
rules concerning the perfection of security interestsin financial assets would be discussed in
the Discussion Paper on Possessory Securities

Enforcement against third parties

445,

446.

In New Zealand, a security agreement is enforceable against athird party only if the creditor
has possession of the collateral, or the debtor has signed or otherwise assented to a security
agreement that contains.

(& anadequate description of the collateral by item or kind that enables the collateral to be
identified

(b) astatement that the security interest is taken in al of the debtor’ s present and
after-acquired property, or

(c) astatement that the security interest is taken in al of the debtor’ s present and
after-acquired property except for specified items or kinds of personal property. *®°

The capacity to describe the collateral by ‘kind' means that the description may refer to a

generic class of property — such as ‘motor vehicles' or ‘accounts receivable’ —and therefore

support a security interest over a circulating pool of assets such as particular kinds of

inventory or receivables.

Sgnature or assent

447.

In New Zealand, the debtor must sign or assent to the security agreement. A positive act is
required, so that mere acquiescence is not sufficient. This requirement is particularly
important in the context of retention of title arrangements. The security interest does not
attach unless the debtor has signed or assented to the security agreement. The security will
not attach to the collateral if the terms purporting to establish the retention of title
arrangement are merely included in an invoice or some other document given to the debtor on
or before the debtor takes possession of the goods — without further requiring the debtor to
sign or assent to the document.

448. A creditor providing goods under aretention of title arrangement cannot claim the goods on

default unless the debtor has signed or assented to the security agreement. This does not

mean that the creditor must obtain the debtor’ s signature or assent to every consignment of the
goods. Rather, the debtor must sign or assent to at least one security agreement that
adequately describes the goods proposed to be supplied under the security agreement over a
course of future dealings. Within the terms of the New Zealand legidation, once the
agreement is signed, as the debtor takes possession of the goods, the goods become

‘after acquired property’ to which the security interest attaches.

160 personal Property Securities Act 1999 (NZ) s 36(1).



EXAMPLE

ABC Ltd has an oral arrangement with XYZ Ltd for the supply of inventory. XYZ regularly telephones ABC to
order new inventory. The inventory is delivered with an invoice that contains on its reverse side a notice that
the inventory is supplied for sale by XYZ and that title to the supplied goods does not pass until XYZ pays for
them. ABC has registered a financing statement against XYZ with a collateral type of ‘goods: other’ and a
free text collateral description of ‘inventory’.

The security interest does not attach to the inventory, because XYZ does not sign or assent to the
arrangement.

ABC arranges for XYZ to sign a letter to ABC in which XYZ agrees that its inventory provided by ABC is
subject to a retention of title arrangement.

The security interest attaches to and perfects in future consignments of the inventory as XYZ takes
possession. ABC's priority under the default rule dates to the registration of the financing statement.






