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PART 111

(9) THE I SSUE OF COPYRI GHT PROTECTI ON FOR PERFORMERS -
MAJORI TY VI EVG

60. The Ronme Convention does not require the introduction of
a property right. To do so would clearly go further than is
required by the Convention. Article 7 prescribes the ‘rights
that are to be afforded performers and limts perforners
protection to the possibility of preventing unauthorised
fixations, broadcasting and comunication to the public of a
live performance and the reproduction of unauthorised
fixations or authorised fixations for unauthorised purposes.
It does not require the creation of a copyright reproduction
right as distinct fromthe right of first fixation. Nor does
it require States to grant perforners further property rights
in respect of subsequent uses such as public performance and
broadcasting rights.

61. The case for conferring copyright protection for
performances was presented by the Australia Council and a
nunber of organisations representing performers, nanely
Actors’ Equity, the Msicians’ Union and the Performers’
Col l ecting Society. They clainmed that the devel opnent of
technol ogy which permtted the fixation of perfornances,
sinpl e nethods of creating copies of those fixations, and
greater varieties in methods of distribution have created a
situation in which the only way in which perforners can be
equitably renmunerated for the use of such fixations is through
the granting of copyright in performances. This would also
ensure that performers benefitted autonatically from new uses
whi ch m ght be made possible by further technol ogical

devel opment s. It was claimed that the levels of remuneration
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for such uses rest entirely on the industrial strength which
performers can nuster and this is not great because of high

| evel s of unenpl oyment among performers and their

vul nerability to victinmisation. Present perforners” rights
rest on contracts which nust be enforced by individuals and
perforners frequently lack the resources to do this. A though
col l ective agreenents exist in many sectors of the

entertai nnent industry, they do not bind all producers.
Moreover, attenpts to enforce adherence to collective
agreements through industrial action have in Actors’ Equity’s
vi ew been unreasonably limted by the use of section 45D of
the Trade Practices Act 1974

62. It was al so argued, on behalf of performers, that the
system of contractual negotiation is deficient in a nunber of
respects. First, because of the basic principle of contract

| aw that a contract does not bind third parties, a perforner
Is unable to enforce any rights against parties other than the
producer of the fixation. Therefore, where the rights to a
fixed performance are sold to a third party, that person is
liable to the producer of the fixation, but is not liable to
the performer. Further, if the fixation is used in a nanner
whi ch does not accord with the terns agreed to between the
producer and the perforner, the performer can neither restrain
that use nor can he or she seek damages fromthe third party.
Secondly, it was clained that even where contractua

agreenents are used that provide for remuneration in respect
of secondary uses (such as repeats which can be purchased up
front by the producer) they are unsatisfactory. One reason
for this is that producers are often not in a particularly
strong financial position and cannot offer sufficient
renunerati on adequately to conpensate performers. Thirdly, it
is very difficult, if not inpossible, at the tine of
production to determ ne accurately how successful a particular
production will be or how | arge the demand for secondary uses
will be.
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63. It was claimed by those representing perforners that
granting of copyright in performances woul d sol ve nany of
these difficulties, as well as being philosophically and

ethically justified. It would give performers a secure base
fromwhich to negotiate with producers and access to an
i ndependent arbitrator - the Copyright Tribunal - if agreenent

could not be reached. Rights of perforners would be capable
of being effectively enforced. Perforners would be assured of
a share of incone fromsecondary uses and from any new uses
whi ch may become possibl e through technical change. Rights of
perfornmers would be able to be effectively enforced agai nst
enpl oyers and third parties. Copyright in performnces could
be effectively admnistered through a collecting society.

64. There is a division of opinion within the Commttee on
the central question whether a copyright should be created in
‘performances’ . The views of the majority of the Conmttee on
this mtter are set out bel ow

65. In the majority’s view the case for creating a copyright
in ‘performances’ was based principally on two argunents:

(a) there was a need to strengthen the individual and
col l ective bargaining position of perforners,
including their legal position vis a vis third
parties (discussed in paragraphs 66 to 107); and

(b) performers brought as much creativity, skill and
originality to their performances as did authors and
accordingly performers should have statutory |egal
protection the equal of that granted to authors
(discussed in paragraphs 108 to 116).
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(a) The Individual and Collective Bargaining St rength of
Perforners

66. Remuneration for performers in Australia is presently
determined at three separate levels. These are first, at the
negoti ation stage, where the perfornmer or the performer’s
agent bargains for the terns of the performer’s contract,
secondly, by enploynent awards made by the Arbitration

Commi ssion and, thirdly, by collective agreements negoti ated
by performers’ unions wth industry representatives.
Arbitration Conm ssion awards cover natters such as hourly
rates of payment and hours of work, while collective
agreenents cover nmatters such as paynent for repeat fees,
residual fees (overseas uses of the recorded performance), and
ancillary usage (uses such as hone video, pay and cable

tel evision, but not nornal television broadcasts and
theatrical releases).

I n rial Agreenents

67. The following briefly sets out sone of the Federal

i ndustrial awards and agreements that affect performers in
Australia. The industrial awards and agreenents negotiated by
the Misicians’ Union for the benefit of its nenbers include:

The Standard Agreenment for Perfornmance by Misicians
I n Programmed,;

The Musicians (Casual Enpl oynment in Tel evision)
Award 1982; and

The Musicians (Casual Enployment in Records for Sale
to the Public) Award 1980.

The Commttee notes that various State awards exist which, in
essence, mrror the provisions of the Federal Awards.
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68. The Misicians’ Union was also involved in the establish.
ment of the Phonographi c Performance Conpany of Australia
Limted (PPCA) Performers Trust. PPCA collects licence fees
for the broadcast and public performance of sound recordings.
A proportion (25% of the net collected funds is distributed
to a trust fund, the beneficiaries of which include menbers of
the Musicians’ Union and Actors’ Equity, and students of the
performng arts. Gants are made by the trustees for such
pur poses as prizes for nusic exans, nusic workshops and
generally for the encouragenment of nusic and the performng
arts.

69. The perfornmers’ unions have successfully negotiated a
nunber of agreenments, the terns of which are usually
incorporated into performers’ contracts. Actors who perform
for commercial television receive renuneration for the
secondary uses of their performances in accordance with the
Australian Tel evision Repeats and Resi dual s Agreenent

(ATRRA) .  This is an agreement between Actors’ Equity and the
Commerci al Tel evision stations which provides for the paynent
of residuals, repeats and ancillary uses. Al paynents to
performers for these uses are calculated as a percentage of
the ‘basic negotiated fee'. (This fee is conprised of the

m ni mum award paynment together with whatever personal nargin
the performer is able to negotiate with the producer.)
Differing scales of paynent apply in respect of each type of
use. However, in general terns a perforner is entitled to be

paid for a fixed number of repeat uses. |f the performer
wi shes, he or she may sell any nunber or a linmted nunber of
those repeat uses ‘up front’. Payment for these uses is

calculated as a percentage of the basic negotiated fee. The
percentage decreases as the nunber of the uses for which
paynent is nmade increases.
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70.  Unlike their counterparts who work for production
conpani es servicing the commercial television stations, nost
performers working with the ABC do so in an enpl oyer-enpl oyee
rel ationship. Accordingly, the paynment of repeat and residua
fees to these performers is regulated by a determ nation of
the Commonweal th Public Service Arbitrator (Det. No. 114 of
1974). This, like the ATRRA, provides for payments to
performers for repeats to be calculated as a percentage of
their basic negotiated fee. Payments in respect of overseas
sales are calculated at 16 2/3 percent of the gross revenue
fromthe sal es and di sbursed anong the enpl oyees engaged in
the recording of the programme.

71.  The rights of performers working in advertisenents have
been negotiated in a ‘menorandum of understanding between
Actors’ Equity and the Advertising Federation of Australia.
The menorandum sets out a standard contract to be used by
agenci es, producers and artists.

72.  Finally, there are three major Federal theatrical awards

that govern the enploynent of performers in theatres. They
are:

. The Actors (Theatrical) Award 1981;
The Qpera Award 1980; and
The Ballet Award 1979

|ndi vi dual Bargaining Position

73.  Qoviously, remuneration will vary greatly from performer
to performer. Performers whose services are in denand
probably earn what are, by community standards, well-above
average incones, while the mgjority who cannot find full-time
enpl oynent as perforners earn much | ess by conparison. This
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reflects the fact that many are attracted to work in the
performng arts, but conparatively few succeed. Although this
is really a matter of common sense, statistical support for
the proposition can be found in a conprehensive Canadi an study
carried out in 1981, 10 Interestingly, the authors of the
study, G oberman and Rothman, come to the conclusion that

‘since a perforners’ (copyright would, if anything,
decrease the enploynent opportunities of nost performers,
it would not contribute neaningfully to the goal of

i ncreasing perforners’ incones.’"

74.  The discussion bel ow deal s separately with the
relationship between actors and film nakers on the one hand,
and nusicians and makers of sound recordings on the other,
before providing an assessnent of the possible effects of a

grant of a performers’ copyright.

Perfornmers in the Film Industry

75. It is relevant, in considering the relationship between
performers and filmmakers, to examne first the relationship
of producers with filmdistributors and television. This wll
denonstrate the conplex chain of negotiations required from
enpl oynent of performers to sale of major filns for television
and theatrical distribution,

76. By way of background reference should be nmade to the
consi derabl e assistance to film production provided by the
i ntroduction of tax incentive neasures under Division 10BA of
the Inconme Tax Assessment Act 1936. This Division enables
investors contributing to ‘qualifying Australian filnms' to
claimsubstantial tax deductions against their investnent.
“Qualifying Australian filnms’ include feature filmns,

tel enovies, television mni-series and docunentaries.
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77. To secure investment towards qualifying Australian films,
the film producer nmust usually secure what is known as a
'pre-sale' (an agreement from a distributor or television
broadcaster to purchase the relevant rights, payment being
made usual Iy upon the delivery of the programmed). The purpose
of the pre-sale is to satisfy the prospective filminvestors
that the conbination of the tax deduction and pre-sale wl|
generate a sufficient internal rate of return for the investor
to commt funds. |

/8. Oning to the requirenent for pre-sale, the film producer
must negotiate prior to commencenent of financing, et alone
production, a distribution agreement for the film

79. As filmdistribution is as speculative as film
production, and because the distributors guarantee noney prior
to commencenent of the production of the film the distributor
Is in a strong negotiating position to obtain considerable
concessions from the film producer

80. Standard terns and conditions for nost distribution
agreenents include some of the follow ng warranties:

1. That the picture when delivered to the distributor
wll be free and clear of any liens, clainms or
demands of any kind or character whatsoever which
would in any way prejudice, affect or be
i nconsistent with the rights granted to the
di stributor.

2. That the picture including the contents thereof wll
not violate or infringe upon any rights inter alia
trade mark, trade name, copyright, patent or any
literary, dramatic, mnusical, artistic, personal
private, civil, contract or property right or right
of privacy, right of publicity, or any other right
of any person, firm or corporation




-34-

3. That all persons who perform services in connection
with the picture have received full payment wth
respect thereto and with respect to any and all uses
of the picture as authorised within the distribution
agreenent, and that no fees, charges or other
paynment what soever wi || be payable by the
distributor or by any parties claimng under the
distributor or licensed by the distributor to
broadcast, distribute or otherw se exploit the
picture or any of the rights granted under the
agreenent, to any producer, director, actor, writer
or any other person who performed services or
furni shed material in connection with the picture or
to any union by reason of the broadcast, exhibition
or any other use of the picture or the exercise of
any rights granted under the agreenent.

4. That the owner of the filmcontrols or owns al
motion picture and allied rights in and to the
picture and all literary, dramatic and nusi cal

material and all paynments relating thereto have been
fully paid and di scharged.

5. Delivery requirements of nost distribution
agreenments require the follow ng under ‘ Copyright
Information” : detailed information as to the

copyright proprietor(s) of the picture as well as
copies of all copyright registrations and/or
assignnents of copyright in the owner’s possession
(or in the possession of the owner’s agents or
attorneys) pertaining to the picture or any
conmponent el ement thereof.

8l. It can be seen fromthe brief sunmary above that the
delivery requirenents and distributor’s requirenments are
extensive and broad. \Wether or not the distributor enters
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into a pre-sale agreement prior to conpletion of the film or
enters into a distribution agreenent after receiving and
viewing it, there are inherent risks in filmdistribution and
hi gh costs of distribution, such as film prints, advertising,
promotion, sub-distribution fees, interest on advance paid,
mar ket research and multi-nmarket exploitation

82. Although producers usually have a strong bargai ni ng
position vis a vis performers, local and internationa
distributors, and broadcasters, in turn, nornmally have a nuch
stronger negotiating position than producers. Unless
performers’ protection were w dely recognised internationally,
Australian producers would be severely disadvantaged in their
dealings with distributors if they were not in a position to
contract for the distribution of films free of all rights or
claims on the part of perforners.

83. The mgjority notes also that, in addition to nediumto
arge budget film productions, there exists in Australia a
significant sector of the filmand television industry which
operates on a nuch smaller scale. This section of the

I ndustry has cbnparatively | ow budgets, and produces, in
particul ar, educational and training films. It nevertheless
provi des regul ar enployment at Actors’ Equity rates for a

| arge number of performers. Many of these small operations
may not have the administrative or financial infrastructure to
provi de additional ongoing renuneration in respect of
subsequent use of material incorporating perforners

per f or mances.

' Recording | ndustr

84. Insofar as musical performers are concerned, the mpjority
notes that evidence accepted by the Copyright Tribunal inits
1979 Inquiry into the mechanical royalty rate, denonstrated

“the increasing bargaining power of the successful artist and
that the copyright owner’s share of revenue fromrecord sales
had deteriorated when conpared to the artist as well as the
record manufacturer during the period 1968-78 .12
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85. Generally speaking, nusicians provide their services to
the recording industry on one of two bases: as ‘session’ (ie
background) nusicians performng under the relevant award, or
as featured performers under recording contracts with record
conpanies. It is useful to summarise the position that
generally applies nowin regard to both kinds of perforners:

86. The Musicians (Casual Enploynent in Records for Sale to
the Public) Award 1980 binds nmenbers of the Misicians’ Union
of Australia and virtually all recording conpanies throughout
Australia. It specifies rates of pay to apply to ‘session’
(background) nusicians for ‘calls’ (that is, performances or
rehearsals or recording sessions or conbinations of these for
a mnimum duration of three hours).

87. Contracts with featured perforners:

(a) generally provide for paynent of a royalty, in
respect of all sales of records and tapes embodying
the perforner’s performances, calculated as a
percentage of the retail selling price of such
records or tapes;

(b) generally further provide for the perfornmer to
receive fromthe recording conpany a percentage
(often 50% of all nonies received by the recording
conpany in respect of secondary or other uses of the
recording enmbodying the perfornmer’s perfornmances,
for exanple, deriving fromcasual video exploitations

(c) sonetinmes provide for an ‘advance’ against future
royalties to be paid.
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88. In summary then, it may be said that session nusicians
are renunerated in a way which reflects the ‘background*
nature of their contribution to the recording - on a
fee-for-performance basis - while featured nusicians, on the
other hand, are paid royalties by their record conpanies in
respect of any incone generated fromthe sale or other
exploitation of reproductions of their performances.

Po Ssibl n PYright to Performers

89. It is next necessary to consider the likely practica
effects of the grant of a perforners’ copyright on the nusic,
filmand television industries. In essence, a copyright for

perfornmers would involve the control of the public

performance, broadcasting and diffusion by cable (collectively
referred to as ‘the performing right’) as well as the right of
reproduction.

90. It is obviously difficult to predict with certainty the
practical outcome of the grant of such a copyright, given the
competing ains and strengths of the different interests
involved. To the extent that individual perforners are in a
weak bargaining position, the ultimte effect of granting a
performers’ copyright mght be negligible. Gven the

consi derabl e oversupply of performers and the commercial needs
of producers and distributors for an end product incorporating
all relevant rights, performers mght be faced with a
situation in which they are forced to ‘contract out’ of their
rights in favour of producers. In this connection, it should
be noted that common to all subm ssions in favour of a
performers’ copyright was the view that perforners should be
able to deal contractually with their new rights in whatever
manner they see fit. On the other hand, depending to sone
extent on the way in which the rights were exploited, there
could be quite significant effects in the industries concerned.
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91. Insofar as the right of reproduction in a nmaterial form
Is concerned, little was said in the submissions by those
proposing a perforners’ copyright about the way in which such
a right would be admnistered. In answer to questions put by
the Commttee, however, it was stated by those representing
perfornmers that it was not envisaged that such a right would
be collectively adm nistered.

92. In the mgjority’s view, if the reproduction right were to
be retained and |icensed (or assigned) on an individual basis
by perforners, there would likely be little change in the
commercial relationship between performers and producers. |f,
however, the right - or at least part of it - was assigned to,
and adm ni stered by, a collecting society, significant changes
to that relationship could occur. For exanple, it is not
difficult to envisage the video reproduction right of
performers being admnistered by a collecting society in order
to achieve a system of royalty paynents for performers based
on actual video sales. Such a situation would obviously have
inportant inplications insofar as the present ‘pre-sale’
arrangenents between filmproducers and distributors (see
paragraphs 75 to 83) are concerned.

93. By way of further exanple it is not difficult to imagine
that collective ownership and admnistration of a nusicians
right of reproduction on recordings for sale to the public
woul d be a potentially attractive neans of securing higher
payments for session nmusicians. This would clearly have an
inportant effect on the relationship between performers and
recordi ng conpani es.

94. Moreover, it is by no nmeans clear in relation to the
second exanple above, or indeed in relation to any other
aspect of the proposed reproduction right, how the collective
admnistration of such a right would sit with existing
industrial awards relating essentially to the sane
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activities. For exanple, a blanket 1licence negotiated on
behal f of nusicians by a collecting society adm nistering
their reproduction right would provide themw th renuneration
for uses of their fixed performances. Those sane uses w ||

al so have have been taken into consideration in the
negotiation and fixing of the award governing the enpl oynent
of nusi ci ans.

95. It was proposed by those seeking a perforners’ copyright
that the performng right conponent of such a copyright woul d
be adm nistered by a central collecting society. [t was not,

however, envisaged that the society woul d have an excl usive
(statutory) right to deal with these rights and perforners
could deal individually with them even to the extent of

wai ving them

96. The grant of a copyright in performances would, in the
absence of a system of conpulsory licensing, enable a single
performer, by exercising any of the exclusive rights (in
particular, reproduction, broadcasting and public
performance), to prevent the use of a recorded perfornance
involving tens or even hundreds of other perforners.

97. This problem was readily acknow edged by the proponents
of a copyright for performers who accepted that a system of
compul sory licensing, where the perforners’ r_ight becones a
right to renuneration, not a right to prevent the use of the
material, would be acceptable. They saw any further practical
probl enms being overcone if these rights were admnistered by a
collecting society. Performng right societies (which
presently adm ni ster broadcasting and public performance
rights on behalf of conposers and nusic publishers) such as
APRA were offered as the nodel upon which the perforners
collecting society would function (see paragraph 14 and
Appendix 5). The Committee al so heard evidence of the
wor ki ngs of performers’ collecting societies in the Nordic
countries, societies which evidently function very effectively.
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98. There are, in the majority’s view, however, inportant
differences both between organisations |ike APRA and any
performers’ collecting society, and between the situation that
exists in a country |like Sweden and the situation in
Australia. Insofar as APRA is concerned, it has been
operating for over sixty years and in a very real sense it
‘grew up’” with broadcasting fromwhich nost of its revenue is
derived. Indeed, it had been operating for approximtely
“thirty years and already had the necessary infrastructure and
rights by the tinme its major |licensee, the television

I ndustry, canme along. Furthernore, it was part of an
international network of simlar societies each of which had
an admnistrative framework and controlled the rights to its
national repertoire. The Performers’ Collecting Society would
find itself in a very different situation on both counts.

99. Simlarly, the Professional O ganisation of Swedish
Artists and Musicians (SAM), whose representative provided
the Commttee with a nost interesting and val uabl e picture of
the situation in the Nordic countries, was established nore
than twenty years ago in the context of having to deal with a
singl e Governnen”t-operated broadcasting organisation which
supported the principle of perfornmers’ rights. Furthernore,
the majority of broadcasting tinme in Sweden was (and is)
allocated to performances of Nordic origin. (The significance
of this is that nost of the other Nordic countries also
provide statutory protection for performers, thus facilitating
a workable system of reciprocal treatnent.)

100. By contrast, in relation to broadcasting, the perforners’
collecting society in Australia would face a commerci al
broadcasting industry strongly opposed to the notion of a
performers’ copyright, as well as airwaves domi nated by

Angl o- Ameri can programme naterial, the performances in which
woul d presunmably not attract performers’ protection under

Australian |aw.
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101. It is significant that the United Kingdomand the United
States do not provide a statutory performng right for
perfornmers. If Australia were to grant such a right for al
performers, it would be renunerating perforners of those
countries for something that their own country did not
recognise. |f, on the other hand, Australia were to limt such
aright to Australian performers there would be a mjor
incentive for broadcasters not to use Australian material. 13
102. In this regard it is necessary to consider the Australian
Broadcasting Tribunal requirenents for the broadcast of a
speci fied anount of Australian material on both radio and
television. The Committee understands that in practice the
anmount of Australian nmaterial broadcast varies, with a nunber
of broadcasters exceeding the specified |levels while in some
cases the required levels are not satisfied. In any event the
effect of a requirement to pay nore in respect of Australian

t han overseas performances nust, in the majority’s view, be
that broadcasters will reduce their use of Australian

material. Oher users would face simlar difficulties. This
woul d have significant’ economc and public policy inplications
for the relevant Australian industries - a matter that in the
majority’s opinion has been given insufficient attention by

t hose supporting performers’ clains.

103. The Committee notes that in the United Kingdom and the
United States there is no major debate about the introduction
of a performers’ copyright. The April 1986 Wite Paper does
not address the issue in its discussion of the strengthening
of the United KingdomPerfornmers Protection Acts 1958-1972,

In both the United Kingdomand the United States there is
avail abl e a system of collective bargaining between performers
and the end users of the fixed performance (although it should
be noted that in the United States there is no broadcast right
in respect of sound recordings).
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104. The mgjority regards the argunents in favour of copyright
in perforners’ performances as involving,in essence, an
attenpt to provide an addition to the industrial arbitration
system by which ternms and conditions of engagenent of
perfornmers are determned. This is not in itself an argument
against granting a copyright if it were otherw se justified.
On the other hand, it is inportant to have regard to this
underlying purpose in examning the claimon behal f of
performers for copyright. It would seemthat what is sought
is alegally effective basis on which collective bargaining
can be introduced so as to enable renmuneration to be sought
directly fromthe broadcaster as ‘end user’ of the material

I ncorporating performers’ performances.

Third Pparty Use

105. Anot her aspect of the claimfor an inprovenent in the
position of performers concerns the legal difficulties
encount ered because perforners are unable to enforce
contractual rights against third parties (that is, parties
other than thosg with whom they have a contract).

106. It was argued that the new technol ogi es such as video,
satellite and cable transm ssion conpound the problens for
performers. For exanple, if an actor contracts with a film
producer to act in a filmand to receive a royalty for each

vi deo- cassette of the filmsold to the public, the actor wll
have no right to sue a third party, to whomthe producer sells
vi deo-cassette rights, for his or her royalties.

107. Cearly, performers may face difficulties in securing
remuneration through their inability to enforce contracts
against third parties, particularly when the parties with whom
performers contract become bankrupt or go into |iquidation

The same kinds of problenms are also faced by other sectors of
the comunity. Indeed, copyright owners thensel ves face these
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problenms.  For exanple, if an author assigns copyright to a
publ i sher who assigns its rights to a third party, the author
wi Il not be able to sue the third party for royalties payable
by virtue of the original contract between the author and the
publisher. A cause of action may |lie against the publisher,
but simlarly, the actor may have a right of action against
the film producer in the exanple referred to above. The
position will depend, upon the terms of the contract between
author/actor and primary user. Perhaps nmore inportantly, it
woul d seem on the basis of the information available to the
Conmittee, that the problemis not particularly widespread and
thus not significant enough to give cause for the creation of
special legislative protection for perforners.

(b) The Creativitv of Perforners

108. It was submitted by those representing performers that
actors, dancers, singers and nusicians can, and often do,

bring creative skill to their performances. The mgjority -
indeed the entire Conmmittee - has no argunent with that

subm ssion. Taken at face value it is an appealing argument.
In the majority’s view, however, the real issue is not whether
perforners are creative, but whether there is a need that they
be granted a property right in the nature of copyright.

109. One matter that the majority considers highly relevant in
this context is that there are undoubtedly other contributors
to the processes of artistic and cultural endeavour whose
claimto a copyright, if the sole criterion was creativity,
woul d be as great as that of performers. The mgjority has in
mnd, for exanple, filmdirectors, editors, record producers

and ci nemat ogr aphers.

110. Moreover, there seens to the majority to be an inherent
contradiction in the argument advanced by performers. |t is a
contradi ction which indicates to some nmenbers of the Commttee
that there may not be a sound phil osophical basis to the
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argunent for a performers’ copyright. It is this: while
creativity is advanced as the underpinning reason for a
performers’ copyright, no protection is sought by perforners
fromthe copying by other perforners of the original
characteristics of their performnces.

111. Thus, while there are traditionally two aspects of
copyright (ie. the protection of originality of expression in
a material formand the creation of a basis for renuneration)

a copyright for perforners is sought only for the latter. It
seens to the mgjority that the underlying purpose of the claim
as one for renuneration nmanifests itself in two ways:

(i) the suggestion that a performer should be entitled
to restrain or seek legal relief against another
performer who copies his performance (whether it be
the interpretation of a role or the playing of a
musi cal work) was disclaimed by those representing
performers;

“(i1) the suggestion that individual perforners would have
individual “proprietary rights in collective
performances (for exanple, filns involving many
actors or records of orchestral performances) was
disclained in favour of the view that the right
would be a co1lective right, enforceable only at the
instance of a collective representative. |t appears
that collectivity would be a part of the right
itself, as distinct frommerely being a convenient
means of adm nistering many individual rights (as is
characteristic of the admnistration of conposers’
rights).

112. To the extent that the claimis solely one for additional
remuneration, the discussion concerning the issue of a
strengt hened bargai ning position for perforners under (a)
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above is relevant. It is neverthel ess necessary to consider
the question whether, notwthstanding the nature of the claim
it would be appropriate to confer copyright, as a property
right, in performances. That is, is it an appropriate
mechani sm for enabling performers to seek renuneration for
their performances?

113. The argunent was put.to the Committee that ‘property’
exists in a performer’s work and that the Copyright Act shoul d
be anended to recognise this ‘property’ . This argunent

m sunder stands the basis on which the |aw recogni ses a
property right. The Copyright Act itself creates the property
in, for exanple, a literary work - the right does not exist
apart fromthe Act. A property right, in the formof a
copyright, is granted because it is thought that it is
appropriate to provide that form of protection for authors.
Property rights of a different formare recognised by the | aw
for the protection of land’, goods and other entities. The
fundamental question therefore is not whether the COPYriaht
Act should recognise a performer’s property because no such
property exists. Rather it is whether the appropriate way to
protect performers is through the creation of a property right
in the formof a copyright.

114. In this context it is worth quoting Stephen Ladas who
spoke of the basis of copyright in the follow ng terns:

‘To secure the interests of the author, the |aw has
adopted and recogni sed certain |legal rights with
correlative | egal duties subjecting other persons to
prohi bitions of conduct. The delimitation of the
author’s legal rights and the determnation of the |ega
powers or capacities for their enforcement should be
governed primarily not by any conceptions related to
speci fied categories of rights (property right or genera
right of personality), but by the weighing of the
interests that these rights purport to secure in the
whol e scheme of interests that the | aw seeks to satisfy
and protect. In this connection the interests of users
of the authors’ creations and the social interest in the
advancenent of culture or the grogress of arts and
letters are to be considered. +14
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115. One of the reasons for granting copyright in something is
to provide an incentive for its production. The entity or
activity is seen as providing benefits to society. \Wthout
the economc return that the exploitation of the copyright
woul d provide, resources would not be devoted to its
production - hence the grant to authors of the nonopoly rights
which copyright confers. There does not seemto be the need
to provide this incentive to performers. |ndeed one of the
reasons advanced for the grant of the rights sought was that
there are a |arge nunber of persons anxious to perform and
that has resulted in perforners being in a weak bargai ning
position.

116. Moreover, the majority perceives other, substantial
difficulties with the proposal. W are to be the
‘perforners’ protected and which ‘performances’ are to be
protected? The practical problemof where to draw the line
bet ween t hose whose artistic or creative contribution warrants
protection and those whose role is insufficient to do so wll
be encountered in relation to the Commttee' s recommendati ons
that performers have a right of action in respect of
boot | egging (see paragraph 48). However, the difficulties
woul d be even greater where a direct right of renuneration is
involved. \Werever the line is drawn the result would be an
arbitrary one to some extent. |t night be considered that a
narrow definition of performers contained in the Rone
Convention shoul d be adopted. Even such a narrow definition
woul d, for exanple, provide to a television quiz show conpare
or newsreader a copyright in his or her delivery of the
scripted conments, questions or news. \Wether such a result
I's appropriate seems to the majority to be questionable.

conclusion

117. In the majority’s view the case for a perforners’
copyright fails on a conbination of philosophical and
practical grounds.
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118. It seens to the mpjority that what is in substance sought
by those representing perforners is not a ‘copy-right’ at ali,
but rather a convenient basis upon which a system of
enforceabl e coll ective bargaining can be superinposed upon the
arbitration system The issue, in a very real sense, is an
industrial issue rather than a copyright issue.

119. The practical problems associated with a performers’
copyright seemto the majority to be considerable. To some
extent they would depend upon the precise nature of the rights
conprising the ‘copyright’ and the areas in relation to which
statutory licences were enacted. The overall effect, however,
woul d be disruptive in the several industries where fixations
of performances are used and a substantial disincentive within
those industries to utilise the performances of Australians.




