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SECTION 135 OF THE COPYRI GHT ACT 1968

The provisions of s. 135 of the Copyright Act have

earlier been referred to; see para. 11 above. The
section is set out in Appendix B. Provisions to the
sane effect are to be found in the copyright laws of a
nunber of countries. This is no doubt due to the

provisions of Article 16 of the Berne Convention which

provi des: -

“(1) Infrin%ing _copies of a work
shall be liable to seizure in
any countrz of the Union where
the wor enj oys | egal
protection

(2) The provisions of the preceding
paragraph shall also apply to
reproductions com ng rom a
country where the work is not
protected, or has ceased to be
prot ect ed.

(3) The seizure shall take place in

accordance with the |egislation
of each country.”

It is to be observed that Article 16 applies to “works”

The expression ‘Literary and artistic works’ , defined in
Article 2 paragraph 1 of the Convention, includes
‘ci nemat ography works’ but does not refer to sound

recordi ngs. The commentary in the WPO GQuide to the

Berne Convention, Geneva, 1978, states (para. 2.6, p.

13) that the expression ‘literary and artistic works?

shoul d be taken as including all works capable of peing
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protected on the basis that the definition only |ists
exanples and does not limt the field of protected
works.  However, the conmentary goes on to state that
while countries with Anglo-Saxon traditions provide
copyright protection to sound recordings this fact does
not nean that other Berne Union countries have an
obligation to do the same. It is the Conmittee's view
that Article 16 does not apply to sound recordings but
that its mninmumrequirenments require that the scope of
s. 135 should be expanded to include cinematography
film. Section 135 applies only to printed copies of
wor ks; see sub-section (4). Submi ssions nade to the
Committee by the sound recording, conputer software and
filmindustries all sought the extension of the section
to include such works or subject nmatter. The
subm ssions also sought the wi dening of the section to
cove r reproductions which did not fall wthin the

description “printed copies”.

Information about the operation of s. 135 was obtai ned
fromthe Australian Custons. No record is held of the
Custons having received a notice pursuant to sub-see.
135(2). This is the step which nmust be taken before the
section can operate. The sub-section provides that the
owner of the copyright in a published literary, dramatic
or musical work npay give notice in witing to the
Comptrol | er-General of Customs stating that he is the
owner of the copyright and that he objects to the

inportation into Australia of copies of the work to
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whi ch the section applies. The Custons |isted a nunber

of shortcom ngs which it envisages arising if and when a

notice is received. The Custons said: -

“The primary difficulty which would be

experienced in adm ni stering

t he

provisions of s. 135 of the Act once a
notice had been received would be to
| ocate and detect the prohibited copies

of the work. Gven the nature of

t he

goods prohibited and the quantities in
which they are inported it would be
virtually inpossible wthout wunlimted
staff resources to locate and detect the

prohi bited goods anongst the vast
quantity of goods inported into the
country through the Custons Barrier each
day. . There is a fur ther probl em
involved in that often the title of the
work (which nmust be included in the
notice given to the Conptroller-Genera
by the copyri ght owner : reg 21,
copyright Regulations ) may not
disclosed on the docunentation (eg.
i nvoi ce) acconpanying a consignment and
t hat docunentation fornms an integral

part”of the checks perfornmed by Custons

on inported goods.

Accordingly, even if a notice

was

recei ved pursuant to s. 135 of the Act,
|limted resources would nean that the
location and detection of the goods
could only be afforded a mninal
priority. As a general rule action
would only |ikely be taken where advance
notice had been received of the shipnent

of goods the subject of a notice

| odged

under s. 135 of the Copyright Act 1968.”"

A further difficulty was thought likely to arise in

relation to the establishnment of the

subsi st ence of

copyright in a particular work and in establishing

the person giving the notice was the owner of

copyright.

t hat
t he




188.

189.

232.

The Custons referred to the conparable provisions of s.

103 of the Trade Marks Act 1955. Major difficulties

have been encountered in the |ocation and detection of
goods . Six instances of action wunder s. 103 of the

Trade Marks Act arose in the three year period prior to

1986. Four of these involved seizure of goods by the
custons and two the investigation of clains of
registered owners of trade marks after the goods had
been inported. The six instances resulted from
approxi mately 40 notices covering a total of
approxi mately 600 trade marks. The Custons said that it
had insufficient staffing resources to ensure detection

of all goods subject to a notice under s. 103.

The terns of reference asked the Committee  what
stream ining “amendnments should be made to s. 135. After
due reflection, the Conmittee is unable to suggest any
streanlining anendments. None was suggested in any of
t he subm ssions which, nevertheless, advocated t he
retention of the section and its anendnent to cover a
wider variety of copyright articles. Accordingly the
Commttee recommends that the section be anended to
cover copies, whether printed copies or not, of all
wor ks and subject natter. It also recomends that the
section be anmended to enpower the exclusive |icensee, as
well as the owner of the copyright, to give a notice.
The Committee does not reconmend repeal of the section.
Not only would this be contrary to Australia s treaty

obligations; the retention and w dening of the section
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wi Il probably continue to have a deterrent effect in
sone cases. That is a sufficient reason for keeping it

as part of the Act.




