


Further copies of this paper are available from www.ag.gov.au/pps.
Comments on this paper are sought by no later than 2 June 2006.
Comments may be provided by email to pps@ag.gov.au.

Comments may also be mailed or faxed to:

Robert Patch

Personal Property Securities Project
Office of Legal Services Coordination
Australian Attorney-General’s Department
Robert Garran Offices

National Circuit

BARTON ACT 2600

Facsimile: (02) 6250 5968

Contact officer

Robert Patch
Australian Attorney-General’s Department

Telephone (02) 6250 6234
Status of the Options Paper

This Options Paper does not necessarily represent the views of the Standing Committee of
Attorneys-General or any individual Attorney-General

Confidentiality
All submissions will be treated as public unless the author clearly indicates to the contrary.

A request made under the Freedom of Information Act 1982 for access to a submission marked confidential
will be determined in accordance with that Act.

ISBN 0642211752



PERSONAL PROPERTY SECURITIES

Issues on Which COMMENtS Are INVITEA ...........oiiiiiiieiiieee e 1
Lol L8 T (o] 4 IO USSP PP PP PRPRPRIN 2
Previous consideration of reform in Australia............ccccooiiiiiiiiiii i 2
The existing registration and priority arranQgeMENTS .........ccvivereerieiiiesieeresieeseerie e e e e sree e seesreesees 3
Securities mitigate risk 0N default ..o 3
(000 0] o L= T Tl o] 0] Y (=t PSSR 4
INnocent PUrchasers and CONSUIMENS .........oiieiuieieiieniieieseesteeeesreesteeseesseesteeseesreesbeeeesseesseenee e 4
State and TEITIOIY JAWS ......oiuieiecie et e e e ae e e sraenbeaneesneenns 4
COMMONWEAITN TAWS. ... oot ettt nns 6
The poSition IN OtNEI COUNTIIES ....c..iiieiieie ettt te e sae e e e eneesreenee e 8
The NEEA TOF TEIOIM. ...ttt sttt e re et e e aesneenns 9
Benchmark FOr @ SOIULION .........ooiiiiiii bbb bbb 10
COMPIrENENSIVE IN COVEIAQR. ... .eiuviiiieitieieetie st et sttt be e be st teesbe e e sbeesbeentesreenbeenbesreenaeas 10
Provide 1egal CEIMaINTY ........ccviieiici et reeae s enee e 11
T =] o SRS 13
A national focus to personal ProPerty SECUIILY........cciveieiieieere e e e sre et ns 15
TranSItioNal ArTANGEIMENTS ........cuiiiiiieie ettt et e st e e bt e s b e sbeesbeeneesreesbeaneesreebeas 16
Attachment A — FOIMS OF SECUILY .....vouviiiieiece ettt e e e ns 17
Attachment B — History of security 1egiSlation ...........ccouoiiiiiii i s 18
Bills OF Sale [€QISIALION.........c.eciiiieecc e 18
HIre PUICNASE CONIACES. ... .evieiiiie ettt re et 18
Chattel SeCUrities 18gISIatION ..........ccviiiiiecie e sra e 19
Worker’s and WarehoUSE HENS.........couviiiiiiiiie e 19
Security Interests in GOOAS ACt 2005 (NSW).....ooiiiiiiieesie i 19
Attachment C — Coverage of encumbered vehicle legislation ... 21
Vehicles covered by the 1egiSIation ..........c.cccveii i 21
PrIOMTEY @rTANGEIMENTS. ... eitiiiie ettt sttt e b e b e be et e eseesbeesbeeseesreenteenee e 22
Purchasers in good faith, for value and without NOLICE...........ccccvvvveriiii i 22
Attachment D: Australian Personal Property Security Legislation (as at 1 March 2006) ............... 24
Attachment E — Concerns with the existing arrangements ...........ccoocveverieerieiesiee e 26
Attachment F — Special rules for particular property and transactions............ccoccevveerenienieeneseenne 29
Money and negotiable INSTTUMENTS ..........ccviieiiee e 29

OLhEr SPECIAI CASES......eiveereeiiie ittt sttt b et e et e st esbeebesreesbeenbeareeae s 29



Issues on which comments are invited

In April 2006, the Standing Committee of Attorneys-General agreed to the public release of this
options paper about the law on personal property securities.

The paper has been prepared to assist in an assessment of whether there is sufficient in-principle
support for progressing reform of the law on personal property securities; and, if there is this
support to engage interested persons in the development of reform proposals.

Your comment on two issues would also be welcome at this time.

First, should the law on personal property securities be changed so that registration is not based on
the form of the collateral, but instead on whether the substance of the transaction is to take a
security over personal property? This issue is discussed at paragraphs 1 to 8 and 64 to 95 of this

paper.

Second, what would be the key design features of system for registering personal property
securities, and for maintaining and searching the register? This issue is discussed at paragraphs 9
and 96 of this paper.

Comments on other matters relating to the review of the law on personal property securities would
also be welcome.

Comments received on the paper will be considered by the Standing Committee of Attorneys-

General in the course of its deciding whether and how reform of the law on personal property
security should be progressed.
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Introduction

1. A business may finance its activities through equity capital provided by its owners, or by debt
capital sourced from credit providers. Credit providers may seek to protect their loans by taking
securities over collateral owned by debtors. A business operating in a competitive economy should
be able efficiently to offer all of its property as collateral in raising debt capital.

2. However, the existing arrangements provide differential levels of protection for security
holders, depending on the nature of the collateral over which the security is taken, and the State or
Territory in which the security is taken. The existing arrangements therefore focus on the form of
the security being offered as collateral. This can discourage credit providers from accepting some
classes of property as security in loan transactions. The result is that some businesses may not be
able to employ all of their property in raising debt capital.

3. Consumers wish to assure themselves that they will receive good title on the purchase of
significant assets, such as motor vehicles and boats.

4.  The existing arrangements also impose a range of compliance and transaction costs on the
parties to a securities transaction, and on everyone who deals in personal property. Some of these
costs stem from the fragmented nature of the existing arrangements. Credit providers must comply
with the different arrangements that apply in each State and Territory, and manage their business
through the relevant State or Territory securities registry.

5. These costs can provide a disincentive to offering personal property as collateral, particularly
in relation to small business and consumer financing where transaction costs can have a significant
effect on profit margins.

6.  While comprehensive registration systems have been developed to protect those who deal in
real property, no comparable systems have been developed to protect those who deal in personal
property. The existing registration systems reflect Australia’s economic history — with its
emphasis on the production of agriculture, minerals and goods.

7. It has been suggested that changes are required to accommodate Australia’s transition to a
services-orientated tertiary economy, to provide consistent laws for all personal property securities.
The suggestion is that it should be possible to register any transaction that is in substance a
securities transaction, regardless of the form of the collateral being offered as security. The USA,
Canada and New Zealand have all enacted personal property security laws along these lines.

8. One option would be to change the law on personal property securities so that registration was
not based on the form of the collateral, but instead on whether the substance of the transaction is to
take a security over personal property.

9. It has also been suggested that there should be a single system for the registration of securities
throughout Australia — and that this would increase the efficiency of the arrangements for
registering securities, and for maintaining and searching the register.

Previous consideration of reform in Australia

10. Reform of the law relating to personal property securities received limited support at a
conference convened in Melbourne in the early 1970s, following the 1971-72 Report of the

page 2 of 30



Molomby Committee (an ad hoc committee of the Law Council of Australia (LCA)). The Victorian
and Queensland Law Reform Commissions produced reports recommending law reform in 1992.

11. The relevant industry and legal sectors showed little support for proposals for reform of the
law on personal property in a 1993 interim report — including a draft Bill — by the Australian Law
Reform Commission, and a 1995 discussion paper by the Commonwealth Attorney-General’s
Department.

12. A workshop convened at Bond University, and financed by the then Banking Law
Association (BLA) and Australian Finance Conference, generated substantial support for reform
and concluded that a new Bill was needed. The BLA convened a committee to draft the Bill —
comprising representatives from the major banks and other financial service providers, consumer
interests, relevant government departments, infrastructure agencies, and individual lawyers from
legal practices and universities in Australia and New Zealand.

13. The revised Bill was considered at a BLA conference in June 2000, which affirmed the need
for reform but referred the Bill back to the Committee for further development. A further Bill was
supported by members of the committee in 2001, and referred to the Commonwealth, State and
Territory governments. The draft Bill (the Bond Bill) was considered at a Workshop at Bond
University on 25-37 April 2002. The workshop proceedings, including the Bond Bill, were
published in a special edition of the Bond Law Review.”

The existing registration and priority arrangements

Securities mitigate risk on default

14. The risks faced by unsecured credit providers include default by the debtor on their
obligations under the agreement — usually an obligation to pay money. Unsecured creditors may
incur a range of costs in enforcing a debt that is in default. These include engaging debt collectors,
litigation and execution against the debtor’s assets, and proceedings under the insolvency and
bankruptcy legislation. Creditors may write off all or part of the debt, even after recourse to these
options. These costs are ultimately borne by all debtors through higher interest rates and fees and
charges on loan transactions.

15. A security secures payment of the debt by giving the lender access to collateral, as an
alternative to direct legal action against the debtor personally. Until the beginning of the 20™
century, securities generally took one of the following four forms: legal mortgage, charge,
possessory lien and pledge. These are described in Attachment A.

16. A security reduces the risks associated with lending, and potentially makes corresponding
savings available to debtors through lower interest rates and reduced fees and charges. However,
creditors incur costs in taking and enforcing the security. These costs may be passed through to
debtors.

17. The arrangements for taking security over collateral should seek to minimise the associated
compliance and transaction costs.

! Queensland Law Reform Commission Discussion Paper 39 and the Law Reform Commission of Victoria

Discussion Paper 28 Personal Property Securities Law: A blueprint for reform, 1992
2 Volume 14, Number 1 of December 2002.
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British Columbia, registering a security costs CAD$5 per year while a search cost CAD$7-10.%
Similar fees apply in most US states, although a few states charge higher fees for registration.

The need for reform
51. A number of deficiencies have been identified with the existing arrangements.

52. The most significant of these is that it is not currently possible to register a security over some
classes of property, and that the classes of property over which a security may be registered varies
from jurisdiction to jurisdiction.

53. The inability to register a security, and the absence of any statutory priority gained through
registration, places businesses whose capital is invested in unregistrable property at a competitive
disadvantage relative to other businesses. In essence, these businesses face a higher cost of capital
than those engaged in other activities where securities may be registered. This distorts investment
decisions towards registrable property.

54. The existing arrangements also stifle innovation as new classes of property are devised. As
new categories of property are devised, they can fall into a ‘black hole’ in relation to the registration
and priority of securities. This is particularly problematic because those at the forefront in the
development of new classes of property are frequently seeking new capital. The result is that these
businesses may tend to rely more heavily on shareholder equity to finance their activities than might
otherwise be the case.

55. The existing arrangements therefore discourage financial innovation. For example, there are
no registration arrangements for internet domain names — an increasingly valuable form of
property — or satellite transmission capacity. Also, the Security Interests in Goods Act 2005
(NSW) specifically recognises aquaculture fish mortgages, and requires the registration of
mortgages over ‘stock’, which is defined to include sheep, goats, cattle, horses, swine, poultry,
alpacas, llamas, ostriches or other animals (except fish). However, it is not clear whether the Act
requires registration of a mortgage granted over a clew of earthworms, a swarm of bees, or a
rainbow of butterflies — all of which are used in commercial agriculture.

56. In comparison, the capacity to register a security over a motor vehicle, and the associated
priority rules, have delivered significant benefits to consumers by facilitating the expansion of
consumer lending opportunities. Specifically, the formal legal recognition of financier interests in
motor vehicles has enabled the finance industry to develop and offer consumer lending products and
services to an extent that, arguably, would not otherwise be commercially possible. The extension
of these arrangements to other forms of personal property could deliver corresponding benefits to
consumers and businesses who currently have wealth tied up in unregistrable property.

57. Differences in the registration arrangements across jurisdictions impose additional compliance
costs on businesses operating in more than one jurisdiction. Professional advisers must be engaged
to advise on the requirements that apply in each jurisdiction in which a business operates.

58. The need to register a security in more than one jurisdiction imposes additional unnecessary
costs on business — particularly where the collateral may move between jurisdictions, or the
security contract is governed by a jurisdiction other than the jurisdiction in which the collateral is

8 Government of British Columbia, Personal Property Registry — Fee Schedule,
http://www.fin.gov.bc.ca/registries/pprpg/pprfees.htm.
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located. Further information about the registration of securities taken over motor vehicles in each
jurisdiction is at Attachment C.

59. Mandatory registration obligations and cumbersome registration procedures also impose
additional compliance and transaction costs. Mandatory registration means that businesses are not
able to decide for themselves whether the advantages associated with registration justify the
associated costs. Registration procedures requiring compliance with technical formalities may
invalidate a security for reasons going to form and not the substance of the transaction. Obligations
to lodge hard copy documents delay the registration of securities and deprive businesses of the
savings potentially available through electronic lodgement.

60. The absence of electronic search facilities imposes delays and higher costs on those wishing
to search registers.

61. These deficiencies impose costs on all the parties to securities transactions — including the
need for additional registrations and inquiries; employment of professional advisers and
intermediaries; and more complex operating procedures, documentation and staff training.

62. Further details about concerns with the existing arrangements are in Attachment E.

Benchmark for a solution

63. The benchmarks for any solution are that it would be comprehensive in its coverage, provide
legal certainty, and be efficient.

Comprehensive in coverage

64. Currently, a security may be registered over interests in land and certain classes of personal
property. The arrangements differ among the States and Territories. The Corporations Act 2001
requires the registration of specified classes of property. Whether a security is registrable therefore
depends on the form of the property, and whether the collateral is provided by a company.

65. However, in principle, it should be possible to register a security over property of any kind,
regardless of where the property is located, and whether the collateral is owned by an individual or
a company. A personal property security regime could complement the existing arrangements for
the registration of interests in land, in that it would extend to all forms of property other than land.
A system for the registration of interests in personal property would therefore cover personal
property of any kind, both tangible and intangible.?® The two registration systems — land titles and
personal property security — would together be comprehensive in their coverage of the property
over which a security interest might be registered. A personal property security regime could apply
in the same way to collateral provided by both individuals and companies. A personal property
security regime could apply in the same way to property regardless of where it is located.

? Intangible property would include a chose in action (such as account receivables and chattel paper) and intellectual
property. Chattel paper is an instrument that evidences both a monetary obligation and a security interest in, or a
lease of, specific goods.
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66. A comprehensive personal property security regime could focus on transactions that in
substance secure payment or performance of an obligation without regard to its form, the identity of
the provider of the collateral or the place that it is located.*

67. Itcould also allow the registration of any security interest where the security provider has the
use of the collateral while its legal ownership is held by the security holder, and extend to property
that is subject to a commercial consignment™ and a lease for more than one year.*

Provide legal certainty

68. The parties to a transaction may incur costs in responding to associated legal uncertainty —
for example by making additional inquiries, securing additional professional advice or by insuring
against certain risks. A personal property security regime reduces these costs to the extent that it
provides legal certainty for the parties to a security transaction, or a dealing in personal property,
concerning the extent of any securities in the property, and the status of the security immediately
after the transaction or dealing. Legislation that clearly identifies any exclusions from the regime
would assist the parties in identifying areas of potentially unresolved risks.*

69. Providing legal certainty involves balancing the competing interests of the security provider
(generally the owner of the collateral), one or more security holders in the collateral, and persons
who acquire the collateral from the security provider (particularly transferees in good faith, for
value and without notice of the security interest). The regime also needs to recognize that some
security interests arise by operation of law, without any conscious act of the parties, and that others
arise through the deliberate acts of the parties. Securities that arise by operation of law generally
arise where the courts or legislature have decided that the circumstances are such that a person
should be given a property right to enforce payment of a debt or other obligation. The usual form of
the security is a lien over certain assets.

General priority rules

70. A system for the registration of security interests gives a registered security priority over an
unregistered security, and gives a registered security priority over later registered security. The
priority accorded among unregistered interests is determined so that an unregistered interest will
have priority over a later created unregistered interest. **

71. These priority rules work well for securities that are created as a result of the deliberate act of
the parties. The parties are aware that they are creating a security and may protect their interests by
registering it.

% This approach is based on the definition of ‘security interest’ at s 17 of the Personal Property Securities Act 1999

(NZ). In contrast, the Bond Bill focussed on the form of the transaction, by defining a “security interest’ by
reference to ‘an interest in goods, chattel paper, a security, a document of title, an instrument, money or an
intangible that secures payment or performance of an obligation’.

A commercial consignment involves the consignment of goods to another person for the purposes of sale, lease or
other disposition; where the consigner has reserved an interest in the goods; and both the consignor and consignee
ordinarily deal in goods of that kind. (but not including the delivery of goods to person who ordinarily deals in the
sale of goods belonging to another person — such as an auctioneer).

Both the Personal Property Security Act 1999 (NZ) and the Bond Bill specifically extend the concept of security
interest to commercial consignments and leases for more than one year.

For example, see Personal Property Security Act 1999 (NZ) at s 23 and the Bond Bill at s 10.

% see Personal Property Security Act 1999 (NZ) at s 66 and the Bond Bill at s 40.

31

32

33
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Liens

72.  However, it would be onerous to require registration as a condition for achieving priority for
securities that arise by operation of law, as the security holder may not be aware that they have a
security that should be registered. Securities of this kind generally arise in circumstances where the
security provider has done something that increases or maintains the value of the collateral — for
example, by repairing the collateral, by safely storing the collateral, or by applying professional
skill for the benefit of the owner of the collateral (such as a solicitor who transfers legal title to the
collateral). In recognising securities of this kind, generally liens, the courts and the legislature®
implicitly acknowledge that the security holder should have priority over other security interests in
the collateral.

73. Accordingly, a personal property security regime could confer a priority on unregistered liens
over registered securities.® The priority over registered securities may be warranted because the
lien is conferred for services that maintain or increase the value of the collateral — which benefits
both the security holder and provider(s).

Floating charges

74. A company may give a floating charge over the whole or part of its assets. A floating charge
does not fix to particular assets. Instead, the charge floats over the company’s assets until it
crystallises on the occurrence of events prescribed in the instrument creating the charge. A floating
charge allows a company to borrow money against a class of assets without inhibiting their use
within the business.

75. A personal property security regime must deal with floating charges. One option would be to
allow the parties to agree that the security will attach to particular property, including after acquired
property, at a specified time in the future (such as on the occurrence of a particular event). A
security interest in after acquired property would attach in accordance with the agreement without
the need for specific appropriation by the debtor.*’

Exceptions to ordinary priority rule

76. Exceptions to the ordinary priority rules may be required to address two special cases. First,
where it is generally accepted that that possession carries with it good title to the property in
question — such as money, and certain negotiable instruments, shares and like property. Second,
where it is necessary to balance the interests more than one person who may have an interest in an
item of property — such as collateral that is commingled with other personal property owned by
another person, or collateral that becomes a fixture, accessions, and unharvested agricultural
products.

77.  An option for addressing these special cases is at Attachment F.

% Examples of liens created by legislation are those established by the workmen’s liens and warehousemen’s liens

legislation in some States and Territories. These Acts are identified in Attachment D.
% see Personal Property Security Act 1999 (NZ) at s 93 and the Bond Bill at ss 10(a) and 37.
3" see Personal Property Security Act 1999 (NZ) at ss 43 and 43 and the Bond Bill at ss17 and 18.
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Extinguishment of securities

78. A personal property security system must deal with the consequences of the transfer of the
collateral to another person. The common law continues to recognise the security despite its
transfer to a third party for value without notice of the security.

79. Under a registration system, this effect would continue for registered securities. The transfer
of collateral from one person to another would not affect a registered security. However, the
transfer of the collateral for value would extinguish an unregistered security if the transferee did not
have notice of the security. The transfer of collateral without value would not affect the validity of
an unregistered security.

80. Individuals undertaking low value consumer transactions should be able to acquire property
free of any security in the property. For these transactions, the cost of undertaking the search would
be a material burden to consumers. One option would be to legislate that property acquired at
market value for less than $2,000 in the course of a consumer transaction is acquired free of any
security interest.*®

Enforcement of securities

81. Only the security holder with priority over all other secured parties would be able to take
possession of and sell the collateral.*

82. A person would acquire property free of any security interest when it is acquired from a
security holder who is enforcing their security. Accordingly, the sale of collateral by a security
holder would have the effect of extinguishing any other security in the property. A security holder
who sells the collateral would be required to apply the proceeds of the sale towards their own debt
and any surplus towards other security holders in the collateral in the order that they had priority in
the collateral (with any balance being returned to the security provider). *°

Efficient

83. A personal property security system should deliver its outcomes at the least cost to those who
use it.

84. The aggregate cost of the existing arrangements to borrowers, purchasers and vendors is
significant. For example, 6,024,433 transactions were undertaken in 2003-2004 under the State and
Territory motor vehicle securities scheme.

Facilitative, not regulatory

85. A number of the existing personal property security registers require registration within a
specified period as a precondition to the validity of the security — so that instruments lodged
outside the specified time periods are invalid. Different time periods apply across various
jurisdictions. These arrangements impose costs on the parties to transactions. They must determine
whether their instruments must be registered to avoid invalidity, and comply with the formal
requirements for registration.

% see Personal Property Security Act 1999 (NZ) at s 54.
¥ see Personal Property Security Act 1999 (NZ) at ss 108 and 109.
%0 see Personal Property Security Act 1999 (NZ) at ss 64(10) and 65 and the Bond Bill at ss 64(10) and 65.
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86. Another option would be to allow registration, but not require registration. Security holders
would have an incentive to register — in order to gain priority over other security holders in the
same collateral — but apart from this there would be no consequences under the legislation flowing
from a failure to register.”*

87. A security holder who registers a security should be obliged to register a discharge of the
security. One option would be to require a security holder to register every discharge of security.
Another option would be to require a security holder to register a discharge of a security taken in
the course of a consumer transaction, and, for other transactions, to allow the owner of the collateral
to require the security holder to register a notice of discharge. In every case, the security provider
would be able to compel a security holder to register a notice of discharge where the security had
been paid out,*? and the registration of a security would lapse after five years, but could be
renewed.*?

Cost recovery

88. The personal property security system exists to protect creditors, and to facilitate borrowing
by lenders, and they should therefore, in principle, bear the costs of the system. The system should
also seek to minimise the costs that it imposes on people who are not parties to a securities
transaction. The cost of administering the system should be borne to a large extent, and to the
extent practicable, by the parties to securities transactions, most likely through fees for placing
securities on the register. People searching the register could be required to pay an amount intended
to discourage frivolous searches, and also to recover the cost of their own search.

Registry operations

89. A personal property security register needs to identify the parties to a security transaction and
the property to which the transaction relates. Most existing personal property security systems
require registration of the instrument evidencing the creation of the security. A requirement to
lodge instruments means that a great deal of irrelevant information may be lodged. People
searching the register need to work their way through the instrument to obtain the information they
are looking for.

90. An alternative would be to require lodgement only of the essential information mentioned
above. For example, the Bills of Sale and Other Instruments Act 1955 (QIld) requires registration of
‘notice’ of a security, rather than the instrument itself. In arrangements of this kind, security
holders would be responsible for ensuring that the lodged document sufficiently describes the
collateral to permit its identification — in the same way that the instrument must currently identify
the property to which the security relates. People who require access to the instrument evidencing
the security would have a legislative right to obtain a copy from the security holder.

91. The legislation could require that the registration of certain classes of consumer goods —
such as motor vehicles and high value consumer products — must include a serial number or
registration number. This would allow the register to be searched under the serial or registration
number. A person who searched by the relevant number and acquired the goods for value without

* However, other Acts might establish consequences arising from a failure to register, or prevent the charge being

enforced, in particular cases: for example, see Corporations Act 2001 ss 266 and 267; Bankruptcy Act 1966 ss120
and 121; and the Bond Bill at s 26.

2 see Personal Property Security Act 1999 (NZ) s 162

* see Personal Property Security Act 1999 (NZ) at ss 153 to 154 and ss 160 to 163.
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notice of the security would acquire the goods free of any security interest that is registered without
including the relevant serial or registration number.**

92. It could also be possible to lodge information electronically — for example, over the internet.
Similarly, it could be possible for individual users to search the register electronically. The system
could provide incentives for electronic lodgement and searching — perhaps through lower fees.*”®

93. The registry could also operate throughout Australia from one internet portal and mailing
address for hard copy documents.

Privacy

94. The personal property security register would include information about the financial affairs
of the parties to securities transactions. In establishing the register, it would be necessary to
consider issues related to personal privacy.*®

Relationship with the Consumer Credit Code

95. There may be inconsistency between a personal property security system and the Consumer
Credit Code. To guard against this possibility, one option would be for the personal property
security legislation to provide that the Consumer Credit Code is to have effect in the event of any
inconsistency.”’

A national focus to personal property security

96. Personal property is increasingly being moved among the States and Territories, and into and
out of Australia — as the population becomes more mobile both domestically and internationally,
and as inter-State and international trade increases. Credit providers will have greater confidence in
the personal property securities system if the priority accorded to a registered security is not
affected by the movement of collateral among the States. Credit providers who operate in more
than one State or Territory would be able to operate more efficiently as the arrangements for
registering their securities across those States and Territories are harmonised. Similarly, the
confidence of those searching a securities register will increase if they are assured that a search will
disclose securities taken over the property in another State or Territory. A number of options are
available to respond to these concerns. Careful consideration will need to be given to the key
design features of any new arrangements for registering personal property securities, and for
maintaining and searching the register.

97. A number of legislative options have also been identified for implementing any new
arrangements. Each option raises a number of practical and constitutional issues that would need to
be worked through. Particular issues relate to the relationship between State and Territory
legislation and inconsistent Commonwealth legislation, the conferral of jurisdiction on federal
courts and officials,*® and the transitional arrangements.

* see Personal Property Security Act 1999 (NZ) s 54.

** The New Zealand personal property security register is only available for lodgement and search electronically
(including over the internet) — so that it is not possible to lodge a hard copy document.

% see Personal Property Security Act 1999 (NZ) ss 171 — 174,

" see the Bond Bill at s 75.

8 see re Wakim; Ex part McNally (1999) 198 CLR 511 and R v Hughes (2000) 2002 CLR 535
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Transitional Arrangements

98. It would be necessary to allow a lengthy lead time to implement any reforms to existing
arrangements concerning personal property securities. For reforms involving the establishment of a
national register, time would be required to develop the infrastructure required to support a
personally property security register: including the register itself and the associated systems
changes for parties to securities transactions. A lengthy lead time would make it possible to defray
the associated costs over a longer period and therefore reduce the impact on any particular year.

99. It would also be necessary to consider the extent to which existing securities should be
captured on any national securities register. There are a number of alternatives. One option would
be to capture only securities created after a particular date, but before register goes ‘live’. This
option may be appropriate for securities that have a short registration life, so that securities created
before the fist date would have expired when the register goes ‘live’. Two further options would be
to arrange for the data in the existing registers to be transferred to the new register, or to require
security holders to re-register with the new register. New Zealand required existing security holders
to re-register. Consideration could also be given to applying the different options to each existing
register depending on the circumstances of the register.

100. An information and education campaign would be required during the implementation period
to familiarise users with the new arrangements.
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ATTACHMENT A

Attachment A — Forms of security

Al. A legal mortgage involves transferring ownership of the collateral to the creditor, with
contractual provision for transfer back to the owner upon satisfaction of the obligations secured by
the mortgage. The document evidencing this transaction became known as a bill of sale. This term
came to embrace many transactions that did not transfer ownership to the creditor, but gave the
creditor a right to take possession of and sell the collateral upon default of the secured obligations.

A2. A charge was originally conceived as a device that allowed the court to authorise a person to
take possession of and sell property owned by another person when it would be equitable to do so.
Creditors adopted the device by including provisions in contracts to the effect that the collateral was
subject to a charge. This allowed the creditor to take possession of the collateral and sell it upon
default of the secured obligations. Charges may be fixed or floating. A fixed charge affects
specific property, while a floating charge affects property in the debtor’s hand for the time being,
and generally becomes fixed when some specific event occurs, such as default. Only when a charge
becomes fixed can the creditor exercise its rights over the property.

A3. A possessory lien is a legal right to retain possession of a chattel until a claim is satisfied or
an obligation performed. It arises by operation of law — either by common law or statute. A
possessory lien will ordinarily allow a person who has provided services in relation to chattels or
has expended skills on chattels to retain possession of the goods until they have been paid. The lien
does not involve any change in the ownership of the chattel. Nor does it provide any right to sell
the chattels in question, unless this is authorised by legislation.

A4. A pledge or pawn allows the creditor to retain possession of the collateral until the secured
obligation is satisfied. The debtor retains ownership of the collateral and is entitled to regain
possession upon satisfaction of the secured obligation. The point of difference with a possessory
lien is that the creditor may sell the property upon default of the secured obligation.
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Attachment B — History of security legislation

Bills of sale legislation

B1l. Most States and Territories have legislation in force providing for the registration of bills of
sale.* The general scheme of the legislation is to require registration of a bill of sale within a
specified period after it is created. A creditor may not enforce an unregistered bill of sale against a
third party to whom the debtor has transferred the property. The States and Territories have also
enacted legislation governing securities over a range of agricultural products.*

B2. The sale of goods legislation in all jurisdictions permitted the seller of goods under a contract
to reserve title until payment.®* However, the purchaser could give good title to a person who
acquired the goods in good faith and without notice of the interest of the first seller.>? Legislation
was also enacted having the effect that a mercantile agent (or factor) could in normal circumstances
pass good title to a buyer even if the actual sale was outside the agent’s actual authority.>®

Hire purchase contracts

B3. The hire purchase contract was devised to overcome this difficulty. A hire purchase contract
involved the debtor contracting to hire the property for a period with an option to buy upon the
termination of the hiring, usually for a nominal amount. The seller retained title to the property
until the hirer exercised the purchase option. The buyer, having no title, was unable to pass good
title to a purchaser in good faith without notice, and the sale of goods legislation did not apply
because there was no contract for the sale of goods. Furthermore, the bills of sale legislation did not
apply to require the contract to be registered, except in Queensland where a hire purchase
agreement is generally deemed to be a bill of sale.>*

B4. The hire purchase agreement became the standard form of security in consumer transactions
and also in many commercial transactions involving the sale of equipment, materials and inventory
because of its relative simplicity, and its ability to avoid a company charge and other forms of
security.

" Bills of Sale and Other Instruments Act 1955 (QId); Bills of Sale Act 1886 (SA); Bills of Sale Act 1900 (Tas); Bills
of Sale Act 1899 (WA); Instruments Act 1933 (ACT); Instruments Act 1935 (NT). The relevant provisions of the
Instruments Act 1958 (Vic), at PartVI, were repealed by the Chattel Securities Act 1981 (Vic); which has since itself
been repealed by the section 29 of the Chattels Securities Act 1987 (Vic). The Bills of Sale Act 1898 (NSW) was
repealed by section 36 of the Security Interests in Goods Act 2005, with effect from 1 March 2006.

% Liens on Crops and Wool and Stock Mortgages Act 1898 (NSW); Liens on Crops of Sugar Cane Act 1931 (Qld);
Liens on Fruit Act 1923 (SA); Stock Mortgages and Wool Liens Act 1924 (SA); Instruments Act 1958 (Vic), Part
VII in relation to liens on crops and Part V111 in relation to liens on wool and mortgages on stock; Bills of Sale Act
1899 (WA).

51 Sale of Goods Act 1954 (ACT) s 24; Sale of Goods Act 1923 (NSW) s 24; Sale of Goods Act 1972 (NT) s 24; Sale of
Goods Act 1896 (QId) s 22; Sale of Goods Act 1895-1952 (SA) s 19; Sale of Goods Act 1896 (Tas) s 24; Goods Act
1958 (Vic) s 24; Sale of Goods Act 1895 (WA) s 19.

%2 Sales of Goods legislation (see previous footnote) ACT s 29(2); NSW s 28(2); NT s 28(2); Qld s 27(2); SA s 25(2);
Tas s 30(2); Vic s 31; WA s 25(2)

% For example, see Mercantile Law Act 1962 (ACT); Factors Act 1842 (UK) as it applies in Western Australia;
Factors Act 1892 (QId); Factors Act 1891 (Tas); Mercantile Law Act 1936 (SA); Factors (Mercantile Agents) Act
1923 (NSW)

> see the Bills of Sale and Other Instruments Act 1955 (QId) s 6(5) and s 2(1).
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B5. Abuse of hire purchase agreements led to the enactment of uniform hire purchase legislation
in all jurisdictions.™ However, the hire-purchase legislation of all jurisdictions except Queensland
and Western Australia has been repealed or amended so that it ceased to apply to new transactions
on or after the commencement of the Consumer Credit Code, or on the enactment of earlier credit
legislation.®® The hire-purchase legislation in Queensland and Western Australia continues to apply
to contracts not regulated by the Consumer Credit Code. The legislation prevents credit providers
from taking possession without giving at least 7 days notice to the hirer, and requires them to allow
the hirer a further 21 days to make good their obligations under the contract before disposing of the
goods.

Chattel securities legislation

B6. Each State and Territory has enacted chattel securities legislation. To date, the legislation
applies to motor vehicles in every State and Territory, and to boats in some jurisdictions. The
legislation in most States allow the legislation to be extended to other classes of assets through
regulations. Further information about these arrangements are in Attachment C.

Worker’s and warehouse liens

B7. Some jurisdictions have legislation protecting certain employees, sub-contractors and
warehouse operators against unpaid remuneration.>” The legislation gives the employee,
sub-contractor or warehouse operator a lien over the property owned by the employer or their
principal for amounts owed to them (or some of that amount).

Security Interests in Goods Act 2005 (NSW)

B8. The Security Interests in Goods Act 2005 (NSW) (the SIG Act) requires the registration of
mortgages over aquaculture fish, crops, stock and unshorn wool.*®

B9. The SIG Act establishes a register of instruments that create a security over goods.>® Unlike
the bills of sale legislation, the SIC Act does not require instruments creating a security over goods
to be registered, or invalidate instruments that are not registered. Instead, the Act establishes a
priority order where more than one security exists in the same goods.®® A registered security takes
priority over an unregistered security. Registered security interests take priority in the order in
which they are registered. An unregistered security interest will take priority over a registered
security interest where the holder of the unregistered interest has taken possession before the

% Hire-Purchase Act 1959 (QId), (Tas), (Vic), (WA); 1960 (NSW) and (SA); 1961 (ACT) and (NT). The NSW Act
was repealed by the Hire-Purchase (Repeal) Act 1981 (NSW).

% In South Australia, the Hire-Purchase Agreements Act 1960 (SA) was effectively replaced by the Consumer
Transactions Act 1972 (SA); and the Hire-Purchase Act 1960 (NSW) was repealed on the commencement of the
Credit Act 1985 (NSW). Tasmania and the Northern Territory either repealed their hire-purchase legislation or
amended it so that it ceased to apply on the commencement of the Consumer Credit Code. In Victoria, the Hire-
Purchase Act 1959 ceased to apply to hire-purchase agreements entered into after 31 March 1998, and for hire-
purchase agreements for farm machinery entered into after 31 March 2000.

" Worker’s Liens Act 1893 (SA), Workmen’s Liens Act (NT), Warehouseman’s Liens Act 1935 (NSW),

Warehousemen’s Liens Act (NT), Warehouse Liens Act 1990 (SA), Warehousemen’s Liens Act 1958 (Vic)

Part 2, comprising ss 7-22.

% $26. The Act also repeals the Bills of Sale Act 1898 (NSW) and the Liens on Crops and Stock Mortgages Act 1898
(NSW) at s 36.

%0 s31.

58
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registration. The priorities established by the Act are subject to any contrary agreement between the
parties.

B10. Security may be registered over any chattels personal, fixtures or other things capable of
complete transfer by delivery (whether immediately or at any future time)— but not a security over
title deeds, negotiable instruments, choses in action, chattel interests in real estate, shares, or access
licences in respect of water granted under the Water Management Act 2000.%* The securities
covered by the SIC Act extend to a bill of sale, mortgage, trust, charge or power — but not hire
purchase contracts, leases with an option to purchase and hire contracts generally.®

61
62

s 3, definition of ‘goods’.
s 3, definition of ‘security interest’.
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Attachment C — Coverage of encumbered vehicle legislation

Vehicles covered by the legislation

Cl1l. Each State and Territory has enacted legislation relating to security interests taken over motor
vehicles. The legislation generally draws on legislation relating to the registration of motor vehicles
— so that a security may be registered over a vehicle that is registrable under the motor traffic law.
However, the coverage of the legislation varies slightly across jurisdictions. The differences arise
largely because the securities legislation draws on the motor vehicle registration laws in the relevant
State or Territory, and therefore reflect the differences across jurisdictions in the vehicles that must
be registered under the relevant motor vehicles registration laws.

C2. Securities taken over mining vehicles may be registered in every jurisdiction except
Queensland. Queensland and Victoria specifically exclude “farm machinery’ and “agricultural
machines and agricultural implements’ respectively from registration. It is not clear whether the
legislation applies to power assisted bicycles, except in Western Australia where they are
specifically excluded and in Tasmania provided the motor (or motors) has a power output of not
more than 200 watts.

C3. Tasmania and Victoria specifically provide for the registration of self-propelled wheelchairs
capable of travelling more than 10 kilometres per hour. In other jurisdictions whether a security in
a wheelchair may be registered depends on whether they might be considered, for example, ‘a
vehicle that is built to be propelled by a motor that forms part of the vehicle’ (SA), ‘a land vehicle
that moves on wheels and is propelled by a motor that is part of the vehicle” (QId), or a “vehicle
propelled wholly or partly by ... electricity’ (NSW, ACT, NT).

C4. The following paragraphs outline these arrangements in more detail.

C5. The motor vehicles to which the legislation for NSW, ACT and NT applies is nearly the same
and applies to any motor car, motor carriage, motor cycle, tractor, or other vehicle propelled wholly
or partly by any volatile spirit, steam, gas, oil or electricity, or by any means other than human or
animal power, and includes a trailer or caravan, but does not include any vehicle used on a railway
or tramway.*®

C6. The Chattel Securities Act 1987 (Vic) applies to ‘a vehicle that is used or intended to be used
on a highway and that is built to be propelled by a motor that forms part of the vehicle’, trailers,
agricultural machines and agricultural implements; but does not include ... a vehicle intended to be
used on a railway or tramway [or] a motorised wheel-chair capable of a speed of not more than 10
kilometres per hour which is used solely for the conveyance of an injured or disabled person’.

% The Registration of Interests in Goods Act 1986 (NSW) applies to ‘any motor car, motor carriage, motor cycle,
tractor, or other vehicle propelled wholly or partly by any volatile spirit, steam, gas, oil or electricity, or by any
means other than human or animal power, and includes a trailer or caravan, but does not include any vehicle used on
a railway or tramway’. The Sale of Motor Vehicles Act 1977 (ACT) applies to any ‘motor car, motor carriage,
motor cycle, tractor or other vehicle propelled wholly or partly by volatile spirit, steam, gas, oil or electricity, or by
any means other than human or animal power, and includes a trailer or caravan, but does not include a vehicle used
on a railway or tramway.” The Registration of Interests in Motor Vehicles and Other Goods Act 1989 (NT) applies
to any ‘motor car, motor carriage, motor cycle, tractor or other vehicle propelled wholly or partly by volatile spirit,
steam, gas, oil or electricity, or by any means other than human or animal power, and includes a trailer or caravan,
but does not include a vehicle used on a railway or tramway.’
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C7. The Motor Vehicles and Boats Securities Act 1986 (QId) applies to ‘a land vehicle that moves on
wheels and is propelled by a motor that is part of the vehicle’, and “includes a caravan or trailer
designed to be attached to, or drawn by, a motor vehicle’ — but does not include ‘a vehicle
designed for use primarily in the mining industry, farm machinery or a vehicle designed for use on a
railway or tramway.®*

C8. The Goods Securities Act 1986 (SA) applies to ‘a vehicle that is built to be propelled by a
motor that forms part of the vehicle” and trailers.

C9. The Chattel Securities Act 1987 (WA) applies to a vehicle licensed under the Road Traffic Act
1974 that is “a self-propelled vehicle that is not operated on rails’, a trailer, semi-trailer — but not a
power assisted pedal cycle.

C10. The Motor Vehicle Securities Act 1984 (Tas) applies to ‘a vehicle that is built to be propelled
by a motor that forms part of the vehicle’ — but does not include an aircraft, a motor vehicle that
travels only on a railway, tramway or other fixed track, a pedal cycle with an auxiliary motor (or
motors) with a power output (or combined power output) of not more than 200 watts, a self-
propelled lawn or grass mower constructed and used solely for mowing lawn or grass that is not
capable of travelling at a speed of more than 10 kilometres an hour, a self-propelled wheelchair that
is not capable of travelling at a speed of more than 10 kilometres an hour, a self-propelled vehicle
(i) not capable of travelling at a speed of more than 10 kilometres an hour; and (ii) designed for off-
road work in construction, maintenance or warehouse operation; and (iii) only used on a public
street for the purpose of loading or unloading another vehicle, loading or unloading the vehicle onto
another vehicle or manoeuvring at a work site.

Priority arrangements

C11. Tasmania has not legislated to establish priorities among securities. The legislation in all
other jurisdictions gives a registered security priority over any unregistered security. A repairers’
lien has priority over a registered security in all jurisdictions apart from Western Australia.
Registered interests rank in the priority in which they are registered. However, a security held by a
creditor who has taken possession of the collateral takes priority over a security that is registered
after the creditor has taken possession of the collateral, regardless of whether the creditor’s security
has been registered. These priorities are subject to contrary agreement of the parties, and also to
any express contrary provision in the Corporations Act 2001.%°

Purchasers in good faith, for value and without notice

C12. In all States except Tasmania, a person who acquires a motor vehicle subject to a registrable
security will acquire the vehicle free of the security if the acquisition is made in good faith, for
value and without notice of the security — regardless of whether the security interest was
registered. In those States, a person who has searched the register is deemed not to have notice of
any registered interest not disclosed in the search or registered before the end of the day after the
day on which the search was made. In Tasmania, purchasers are deemed to have notice of a

64
s 3.

% Registration of Interests in Goods Act 1986 (NSW) s 10A and 10B; Chattel Securities Act 1987 (Vic) s 10; Motor
Vehicles and Boats Securities Act 1986 (QId) s 12; Goods Securities Act 1986 (SA) s 12; Chattel Securities Act 1987
(WA) s 10.
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registered security interest, and so may only acquire a vehicle for value and in good faith free of an
unregistered security.®®

C13. In NSW, SA and WA, a person who purchases a vehicle from a motor vehicle dealer in good
faith and for value acquires the goods free of any security, but the motor vehicle dealer may be
liable to compensate the security holder for the extinguishment of the security. In Tasmania, a
person who acquires a motor vehicle from a motor vehicle dealer will acquire the vehicle free of
any security that is not disclosed in a certificate issued by the registrar or is registered during the 60
days after the certificate was issued.®’

6 NSWs8and9; Vics 7; Qld s 26; SA's 11(2); WA s 7(1); Motor Vehicles Securities Act 1984 (Tas) ss 14 and 16.
7 NSW s 8(3) and 10; SA s 11(1); WA s 7(2); Tas s 13.
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Attachment D: Australian Personal Property Security Legislation (as at 1 March 2006)

Commonwealth

Corporations Act 2001 Chapter 2K
Designs Act 2003

Patents Act 1990

Plant Breeders Rights Act 1994
Shipping Registration Act 1981
Trade Marks Act 1995

ASIC

IP Australia

IP Australia

IP Australia

Australian Maritime Safety Authority
IP Australia

Australian Capital
Territory

Consumer Credit Code Part 5
Cooperatives Act 2002 s 270 and Schedule 3

Instruments Act 1933
Mercantile Law Act 1962

Sale of Goods Act 1954 s 29(2)
Sale of Motor Vehicles Act 1977

ACT Office of Fair Trading

Department of Justice and Community
Safety

Department of Justice and Community
Safety

Department of Justice and Community
Safety

ACT Office of Fair Trading
ACT Office of Fair Trading

New South Wales

Consumer Credit Code Part 5

Co-operatives Act 1992 s 278 and Schedule 3
Factors (Mercantile Agents) Act 1923
Registration of Interests in Goods Act 1986
Sale of Goods Act 1923 s 28(2)

Security Interests in Goods Act 2005
Warehouseman’s Liens Act 1935

NSW Office of Fair Trading
NSW Office of Fair Trading
Attorney-General’s Department
NSW Office of Fair Trading
Attorney-General’s Department
Lands Department

NSW Office of Fair Trading / Commerce
Department

Northern Territory

Consumer Credit Code Part 5
Co-operatives Act s 264 and Schedule 3
Instruments Act

Registrations of Interests in Motor Vehicles
and Other Goods Act

Sale of Goods Act s 28(2)
Warehousemen’s Liens Act
Workmen’s Liens Act

Consumer and Business Affairs
Consumer and Business Affairs
Department of Justice

NSW Office of Fair Trading

Consumer and Business Affairs
Consumer and Business Affairs
Department of Justice

Queensland

Bills of Sale and Other Instruments Act 1955
Consumer Credit Code Part 5

Cooperatives Act 1997 s 262 and Schedule 3
Credit (Rural Finance) Act 1996

Factors Act 1892

Financial Intermediaries Act 1996 s 97C
Goods Act 1896 s 27(2)

Hire-Purchase Act 1959

Liens on Crops of Sugar Cane Act 1931

Motor Vehicles and Boats Securities
Act 1986

Office of Fair Trading
Office of Fair Trading
Office of Fair Trading
Office of Fair Trading
Office of Fair Trading
Treasury Department

Office of Fair Trading
Office of Fair Trading
Office of Fair Trading
Office of Fair Trading
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Australian Personal Property Security Legislation (as at 1 March 2006)

South Australia

Bills of Sale Act 1886
Consumer Credit Code Part 5
Co-operatives Act 1997 s 264
Goods Securities Act 1986
Liens on Fruit Act 1923
Mercantile Law Act 1936
Sale of Goods Act 1895 s 19

Second-hand Dealers and Pawnbrokers
Act 1996

Stock Mortgages and Wool Liens Act 1924
Warehouse Liens Act 1990
Worker’s Liens Act 1893

Commissioner for Consumer Affairs
Office of Consumer and Business Affairs
Department of Transport
Attorney-General’s Department
Attorney-General’s Department
Attorney-General’s Department
Attorney-General’s Department
Attorney-General’s Department

Attorney-General’s Department
Attorney-General’s Department
Attorney-General’s Department

Tasmania Bills of Sale Act 1900 Department of Justice
Consumer Credit Code Part 5 Department of Justice
Co-operatives Act 1997 s 271 and Schedule 4 | Department of Consumer Affairs and
Business
Factors Act 1891 Department of Justice
Motor Vehicles Securities Act 1984 Department of Infrastructure, Energy and
Resources
Sale of Goods Act 1896 s 30(2) Department of Justice
Stock, Wool and Crops Mortgages Act 1930 Department of Justice
Victoria Chattel Securities Act 1987 Consumer Affairs Victoria / Department

Consumer Credit Code Part 5

Disposal of Uncollected Goods Act 1961
Goods Act 1958 s 31

Hire Purchase Act 1959

Instruments Act 1958 Parts VII and VIII
Motor Car Traders Act 1986

Property Law Act 1958 s 134

Second-Hand Dealers and Pawnbrokers
Act 1989

Warehousemen’s Liens Act 1958

of Roads and Ports

Consumer Affairs Victoria
Consumer Affairs Victoria
Consumer Affairs Victoria
Consumer Affairs Victoria
Department of Justice

Consumer Affairs Victoria
Department of Justice

Consumer Affairs Victoria

Department of Justice

Western Australia

Bills of Sale Act 1899
Chattel Securities Act 1987
Consumer Credit Code Part 5

Factors Act 1842 (UK)
Factors Act Amendment Act 1878
Hire-Purchase Act 1959

Sale of Goods Act 1895 s 19

Department of Consumer and
Employment Protection

Department of Consumer and
Employment Protection

Department of Consumer and
Employment Protection

Department of the Attorney-General
Department of the Attorney-General

Department of Consumer and
Employment Protection

Department of Consumer and
Employment Protection
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Attachment E — Concerns with the existing arrangements

El

. Arange of concerns have been raised about the existing registration and priority arrangements

for personal property securities. The existing arrangements distort investment decisions towards
those engaged in more traditional businesses where registration and priority arrangements are well
established, and discourage debt financing in businesses employing new and innovative classes of

property.

E2

. The existing arrangements also impose unnecessary compliance and transaction costs on

creditors lending against secured property, and on prospective purchasers of property seeking to
protect their acquisition.

E3.

Particular concerns with the existing arrangements are that:
e itis not possible to register interests over some classes of property. For example:

- intangibles — though there is legislation concerning some intellectual property,®® and
interests in book debts are covered by the Corporations Act 2001 and legislation in
Queensland but not elsewhere.®®

- there is no requirement to register property that is subject to a retention of title clause.”
o the coverage of securities laws differs from jurisdiction to jurisdiction. For example:

- the protection accorded to purchasers of motor vehicles in good faith and for value in
Tasmania and Western Australia is not the same as that in other jurisdictions. See
Attachment C for further detail.

- interests in boats are not recorded on the encumbered vehicles registers in all jurisdictions.

- interests in horses and cattle are covered in only some jurisdictions.”* The South
Australian legislation specifically excludes ‘more than ten horses or more than ten head of
cattle belonging to one owner’.

¢ the requirement, where the security provider is a company, for dual registration under both the
Corporations Act 2001 and other legislation imposes additional costs on creditors and also on
those searching the registers. For example:

- in Tasmania, a security taken over a motor vehicle must always be registered twice: first,
under the Motor Vehicle Securities Act 1984 (Tas); and second, under the Corporations Act
2001 if the owner of the vehicle is a company or under the Bills of Sale Act 1900 (Tas) if
the owner is not a company.

- amortgage over a ship and its furnishings must be registered under the Shipping
Registration Act 1981 in relation to the ship and the Corporations Act 2001 in relation to
the furnishings.

68
69

70

71

see the discussion concerning intellectual property at paragraphs 37 to 42, 44 and 45.

Bills of Sale and other Instruments Act 1955 (QId) s 6(1). The Bills of Sale Act 1898 (NSW) s 3 and the Instruments
Act 1935 (NT) s 8(1) specifically exclude choses in action (which include book debts) from the definition of
‘personal chattels’.

Both the Personal Property Act 1999 (NZ) and Bond Bill extend the definition of securities that may be registered
to cover retention of title clauses in certain circumstances where the consignor’s ordinary business involves dealing
in goods subject to the retention of title clause.

For example, horses are included in the definition of ‘personal chattels’ in the South Australian Act, but excluded
from the scope of the Queensland Act.
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e requirements concerning the form of the instrument used to create a security may result in a
technical invalidity not going to the substance of the transactions. Consequently, unnecessary
costs are incurred in ensuring technical compliance. Examples of technical requirements for
registrations include:

- acrop, stock, wool or agricultural mortgage under the Security Interests in Goods Act 2005
(NSW) must be in or to the effect of the form specified in a schedule to that Act or include
the matters specified in the schedules.

- abill of sale that is registered under the Goods Securities Act 1986 (SA) must satisfy the
form requirements of the Bills of Sale Act 1886 (SA).

¢ the interaction of registration systems can deliver complex outcomes. For example:

- while the Corporations Act 2001 provides that a failure to register a charge under specified
laws of a State or Territory does not affect the validity of the charge, the charge may
nevertheless be invalid if it does not comply with formalities established under a law of a
State or Territory."

- asecurity taken over a patent is not enforceable unless it is registered under the Patents Act
1990,” and must also be registered under the Corporations Act 2001 where the patentee is
a company. However, the priority rules in the Patents Act 1990 apply only to dealings by
the registered patentee,’* and have effect despite the Corporations Act 2001.” The priority
rules in the Corporations Act 2001 apply in disputes between security holders who have
taken security over an interest in the patent that is not held by the registered patentee.”

e requirements for mandatory registration within specified periods mean the registration process
is regulatory in nature, and not facilitative of business. In principle, security holders should
be able to choose whether registration provides advantages compensating for the costs
associated with registration. The consequences of mandatory registration within a specified
period include that:

- security holders must anticipate whether their collateral might be moved to another
jurisdiction, and incur additional costs registering their security in the second jurisdiction,
in order to avoid the extinguishment of their security in the second jurisdiction because it
has not been registered within the allowed time.

o the need to register in more than one State or Territory. For example:

- asecurity holder should register in the jurisdiction in which the property is located and also
in the jurisdiction governing the law of the security contract.

- property that will be moved from jurisdiction to jurisdiction must be registered in each
jurisdiction — for example, livestock and wool.

o the need to search registers in more than one State, because there is no single national register.
For example:

- in relation to motor vehicles, the registers of encumbered vehicles are linked on a real time
basis in all States and Territories except Western Australia and Tasmania.

72

73
74
75
76

Re Bauer Securities Pty Ltd & Another ; Austral Mining Construction Pty Ltd v NZI Capital Corporation Ltd &
Another (1991) 4 ACSR 328.

Patents Act 1990, s 196

Patents Act 1990, s 199

Corporations Act 2001 s 279(5)(d)

This result arises because s 189 of the Patent Act 1990 is concerned only with dealings with the patentee.
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- apurchaser of wool or livestock should ideally search the relevant register in each
jurisdiction in which the sheep or livestock have been located.

e asecurity is vulnerable during the delay between its creation and when it is registered. A
security holder may lose priority because another security is registered before they are able to
register their security on the relevant register(s).

o the registration process may be cumbersome or not recognise practical commercial issues.
For example:

- it may be necessary to file paper documents, as electronic lodgement is not available.

- requirements to file the instruments creating the security mean that commercially sensitive
information may become public, or additional costs incurred in structuring documents to
avoid this.”’

o the registers are generally not available for searching over the internet, with the result:
- there are delays in obtaining search results.

- search costs are higher than what they might be under arrangement providing internet
based searching.

e costs are imposed on those who are not a party to the security transaction, as they make
inquiries to protect themselves.

" The Bills of Sale and Other Instruments Act 1955 (QId) does not require the registration of the instrument creating
the security: sees9.
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Attachment F — Special rules for particular property and transactions

F1. The general priority rules could be subject to a number of exceptions relating to money,
negotiable instruments, shares and like instruments, collateral that is commingled with other
personal property, collateral that becomes a fixture, accessions, and unharvested agricultural
products. Options for addressing these classes of property and transactions are set out below.

Money and negotiable instruments

F2. Certain classes of property are inherently negotiable, in that title is intended to pass with
possession of the property. Some examples include money, shares, and bills of exchanges, notes
and cheques within the meaning of the Bills of Exchange Act 190 and the Cheques Act 1986. An

approach to property of this kind could involve:

e a person holding money free of any security interest if:
- they acquired the money without knowledge of a security interest; or

- they acquired money for value (regardless of whether they had knowledge of a registered
security interest).”

e a person purchasing a share that is not registered with a clearing house free of any security if
they gave value for the share and acquired it without knowledge of the security;’

e aperson who acquires a negotiable document of title having priority over a registered security
where the holder of the document of title gave value for the document and acquired the
document without knowledge of the security.®

Other special cases

F3. A personal property security regime must also deal with a number of special cases. Some
possible approaches would be:

¢ where collateral is commingled with other property to become part of new property or a mass
— recognise a registered security in the new property; and, if more than one registered
security is preserved in the new property, in proportion to the total value of all those
registered securities.™

e where the collateral is registered with a clearing house®? and transferred through the clearing
house to purchaser for value without notice of the registered security — subordinate the
registered security to the interest in the collateral held by the purchaser.®

¢ where a purchaser of chattel paper takes possession of it in the ordinary course of business
and for value — subordinate a security in the chattel paper to a purchaser who acquired the

78
79
80
81
82

83

see Personal Property Security Act 1999 (NZ) at s 94 and the Bond Bill at s 36(1).

See Bond Bill s 36(4).

see Bond Bill s 36(5).

Bond Bill at s 45.

For example, the Clearing House Electronic Sub-register System (CHESS) operated by the ASX for the automatic
transfer of shares and similar property.

Bond Bill at s 36(4).
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chattel paper without knowledge of the security; and subordinate a security over the proceeds
of inventory regardless of the purchasers knowledge.**

o where collateral has become a fixture — to subordinate the interest of the registered
proprietor of the land to a holder of security in the collateral.®

o where the collateral is unharvested crops — to subordinate an interest in the unharvested
crops claimed by a person who has an interest in the land to a holder of security in the
unharvested crops, except where a memorandum is entered in the relevant land titles register
before the security over the unharvested crops is registered.®

¢ where the collateral is unshorn wool — to subordinate an interest in the sheep to a security
over the unshorn wool, except where the holder of a registered security over the sheep makes
an advance after the wool has started to grow without knowledge of the security over the wool
and before it is registered.®’

o where collateral becomes an accession — the security continues after the accession, and has
priority over an earlier security over the entire goods; but will be subordinate to the interest of
a purchaser of the goods for value before the security is registered, an assignee of the goods
for value before the security is registered, a person who make an advance pursuant to a
security before the accession is registered, and a person whose security over the entire goods
is registered before the accession is registered.®®

¢ where an accession becomes collateral — the security in the collateral will ordinarily be
subordinate to an interest in the entire goods.*
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Bond Bill at s 36(7).

see Personal Property Security Act 1999 (NZ) at ss 82 — 85 and the Bond Bill at s 41.

see Personal Property Security Act 1999 (NZ) at ss 100 - 101 and the Bond Bill at s 42.

see the Bond Bill at s 44.

see Personal Property Security Act 1999 (NZ) at ss 78 and 80 and the Bond Bill at s 43(2) and (3). A person who
enforces a security over an accession would be liable in damages to a person with an interest in the entire goods if
while removing the goods they inconvenience that person or cause damage to the entire goods more than in
necessarily incidental to the removal of the accession: see Personal Property Security Act 1999 (NZ) s 125 to 131
and the Bond Bill at s 43(7) to (15).

see Personal Property Security Act 1999 (NZ) at s 81 and the Bond Bill at s 43(4).
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