REGULATING HARASSMENT
RELATED TO A PROTECTED ATTRIBUTE
1. Introduction
Bullying and harassment continues to be a serious and pervasive issue in many
Australian workplaces and other aspects of public life.1 Further, the development of
new technologies and social media platforms has meant that, in addition to traditional
forms of harassment involving verbal or physical conduct, or offensive material, there is
now also the potential of bullying and harassment being experienced in new, digital and
electronic forms.2
The concepts of bullying and harassment overlap, and are potentially very broad. Both
bullying and harassment are concerned with behaviour which is humiliating or
intimidating,3 and which offends the dignity of the person being bullied or harassed. In
addition, case law has developed the concept of a ‘hostile work environment’ arising
from attribute-based harassment.4 This submission is concerned with harassment,
including which results in hostile work environments, which is either related to a
‘protected attribute’ or constitutes sexual harassment.
There is an intersection of different legislative regimes and common law principles
which are relevant to bullying and harassing conduct. Laws which apply regardless of
whether or not the harassment relates to a protected attribute include occupational
health and safety laws,5 workers’ compensation, the common law of tort (in the context
of employers’ duty of care to employees),6 the law of contract, certain public sector
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See for example: Australian Public Service Commission State of the Service Report 2010-11
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Business – Results of the 2008 Sexual Harassment National Telephone Survey p 1; Australian
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4
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Group 4 Securitas Pty Ltd & Anor [2005] NSWSC 618 (‘Naidu’), [188]; Café Vamp case.
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legislation or codes of practice,7 industrial laws and consumer protection laws.8 More
specifically, where the bullying and harassment relates to a protected attribute or
constitutes sexual harassment, and occurs in certain areas of public life, then the
conduct may also constitute discrimination under anti-discrimination laws or industrial
laws,9 or vilification.10
Notwithstanding the myriad of legal regimes that may cover attribute-based
harassment, there are very limited express provisions relating to attribute-based
harassment at the Federal level.11 It is therefore timely that the Federal Government’s
review of the current Federal anti-discrimination laws12 (as part of the Federal
Government’s proposal to consolidate existing Commonwealth anti-discrimination
legislation into a single, comprehensive law (Consolidation)) includes a discussion of
the extent to which the Consolidation should regulate harassing conduct related to a
protected attribute. The issues that are being considered in the review (as set out in
the Discussion Paper13) are, first, whether there should be an express prohibition
against harassment which covers all protected attributes.14 Second, if there is to be an
express prohibition, then how would this be most clearly expressed?15
This is not the first time that these questions have been raised. A number of Federal
and State reviews of discrimination laws have considered these issues, both in relation
to specific attributes such as sexuality16 and disability,17 as well as generally.18 These
reviews have considered various arguments, including, in particular, the sufficiency of
7
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existing regulation and issues of regulatory burden, evidence-based issues, and
constitutional issues.19 Additional relevant issues include the normative and educative
functions of regulation, and the concept of dignity underpinning the notion of equality.
In this submission, I will address the questions posed in the Discussion Paper in
relation to regulating harassment. I will begin by providing a brief overview of the
current regulatory framework in relation to attribute-based harassment at a Federal
level, both in the Federal anti-discrimination laws and case law. This discussion will
demonstrate that express provisions relating to attribute-based harassment at the
Federal level are very limited and inconsistent. It will also show that, notwithstanding
this, case law has recognised harassment (including the creation of a hostile
environment) as a form of discrimination.
I will then explore whether the current Federal provisions proscribing harassment
related to a protected attribute should be amended, clarified or extended in the
Consolidation. In this discussion, I will evaluate the key arguments which have been
raised in previous reviews and the concept of dignity, and conclude that given the
nature of discrimination legislation as beneficial, it is important that a key concept such
as harassment is clearly and expressly articulated, even if it is already captured by the
existing concept of discrimination. I will argue that this would ensure individuals and
businesses to better understand their rights and obligations and, at the same time,
serve a normative and educative function.
Finally, I will consider the nature of the prohibition on harassment which ought to be
included in the Consolidation. I will focus on the issue of whether harassment should
be defined and, if so, how should it be defined? I will argue that, consistent with the
rationale for regulating in this area to clarify the rights and obligations for business and
individuals, harassment should be expressly and consistently defined.
In relation to the definition, I will consider whether a single act should be sufficient to
constitute harassment, and the nature of the definition. In this discussion, I will draw on
the provisions in the United Kingdom (‘UK’), and the concepts of dignity and ‘hostile
environment’, to argue that Australia should adopt a similar, albeit slightly modified,
approach to the UK in its definition.
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See the discussion and references below.

2. The current Federal regulatory framework
There are currently very limited express prohibitions on harassment at the Federal
level. In the Federal anti-discrimination laws, only the Sex Discrimination Act 1984
(Cth) (‘SDA’) and Disability Discrimination Act 1992 (Cth) (‘DDA’) expressly prohibit
harassment. However, as noted in the Discussion Paper, these express provisions
vary considerably in their nature and scope. These prohibitions are discussed in more
detail below.
Notwithstanding this legislative gap, there are a number of other provisions at the
Federal level which may be contravened by harassing conduct. For example, whilst
neither the Racial Discrimination Act 1975 (Cth) (‘RDA’), nor the Fair Work Act 2009
(Cth) (‘FW Act’), expressly prohibit attribute-based harassment, such conduct may fall
within the scope of the offensive behaviour provisions in the RDA,20 or the concept of
‘adverse action’ in the FW Act.21 Additionally, courts have long recognised that
harassment and the creation of a hostile environment can amount to less favourable
treatment on the ground of a protected attribute, and therefore direct discrimination. A
number of these cases are discussed below.
2.1. Express prohibitions on harassment
a) Nature of the prohibitions
In the case of the SDA, the express prohibition is limited to ‘sexual harassment’.
Sexual harassment is distinct from attribute based harassment, as its focus is on
conduct of a sexual nature, rather than conduct related to a protected attribute.22 The
SDA defines sexual harassment in section 28A. There are three main elements to the
definition:23 first, the conduct must be an unwelcome sexual advance or unwelcome
request for sexual favours, or other unwelcome conduct of a sexual nature;24 second,
20

RDA, s 18C. See also Horman v Distribution Group Ltd [2001] FMCA 52 (‘Horman’), [60]. A
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For a critique of the elements of the definition see Mason, Gail and Chapman, Anna, ‘Defining
Sexual Harassment: A History of the Commonwealth Legislation and its Critiques’ (2003) 31
Federal Law Review 195.
24
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the sexual advance or request must be directed to, or the sexual conduct must be in
relation to, the person harassed;25 and third, the conduct must take place in
circumstances in which a reasonable person, having regard to all the circumstances,
would have anticipated the possibility that the person harassed would be offended,
humiliated or intimidated.26
The circumstances to be taken into account are set out in section 28A(1A), although
the list is not intended to be exhaustive of all the circumstances which may be relevant
to this assessment.27 The definition is limited to particular conduct with a particular
effect, and does not also capture conduct with a particular purpose or intent.28 The
relevant effect is similar to the offensive behaviour provisions in the RDA, except that
the RDA also includes the term ‘insulted’ and the effect must be ‘reasonably likely’
rather than an anticipated ‘possibility’.29
The DDA prohibition on harassment is expressly linked to the relevant protected
attribute of ‘disability’.30 The DDA makes it unlawful for certain persons to harass
certain other persons with a disability, ‘in relation to the disability’.31 The prohibition on
disability harassment in the DDA therefore also has three elements. First, the conduct
must be ‘harassment’. Second, it must be directed to a person who has a disability.
Note that case law has interpreted this more narrowly than the sexual harassment
provisions, so that conduct about a person to another person has been held not to be
sufficient to contravene the disability harassment provisions, although it did amount to
disability discrimination.32 Third, the harassment must be ‘in relation to’ the person’s
disability.33
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McDonald v Hospital Superannuation Board [1999] HREOCA 13 (‘McDonald’); Orlowski v
Sunrise Co-operative Housing Inc [2009] FMCA 31 (‘Orlowski’), [21].
33
DDA, ss 35, 37, 39. Cf WA EOA, ss 49A(3); 49B(2); 49C(2), which define racial harassment.

Further, section 7 of the DDA operates so that the prohibition on harassment applies to
a person who has an associate with a disability in the same way as it applies in relation
to a person with a disability. Section 8 of the DDA operates in a similar way in relation
to having a carer, assistant, assistance animal, or disability aid.
The use of the words ‘in relation to’ the person’s disability have been found to be broad
and require no more than a relationship, whether direct or indirect, between the
conduct and the relevant disability.34 This is in contrast to the words ‘on the ground of’
used in the context of direct discrimination under the DDA and SDA, and ‘because of’
in the RDA offensive conduct provisions, which have been found to require a causative
link.35 In this regard, the harassment provisions are broader than direct discrimination
and racially offensive conduct.
Where multiple reasons are present, conduct may still be related to the disability,
particularly where the disability is being used as part of a campaign to effect the
cessation of the disabled employee’s employment.36 This is consistent with
discrimination provisions, where multiple reasons do not preclude a finding of unlawful
discrimination, so long as the prohibited reason is one of the operative reasons.37
Unlike the SDA, the DDA does not define harassment. The term ‘harass’ has been
considered by case law. However, the jurisprudence is limited and to date there has
not been a detailed consideration of what type of conduct constitutes harassment,
whether the intent or purpose of the harasser is relevant, or whether the effect is
relevant, and if so, the nature of the effect. This may because many cases have been
decided on the basis that the conduct did not relate to the disability, and have therefore
not needed to consider whether the conduct constituted harassment.38 Additionally,
the cases have turned to the ordinary dictionary meaning of the term, but not expanded
on this concept, and have not drawn on the existing express provisions in the SDA in
relation to sexual harassment, or the offensive behaviour provisions in the RDA.39
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SDA, s 8; DDA, s 10; RDA, s 18; ADA, s 16.
38
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Interestingly, actions which demonstrate a tactless and unprofessional manner,
including exhibiting frustration,40 or a requirement to perform ad hoc tasks, all of which
were part of the applicant's normal duties, have been found not to constitute
harassment.41
The key principle that has emerged is that, for conduct to constitute harassment, it
must be repetitious or occur on more than one occasion.42 In contrast, it is clear that a
single act of the type proscribed can constitute a breach of the sexual harassment
provisions in the SDA.43 However, whether a single act would constitute ‘sexual
harassment’ in relation to the remaining elements of the definition will depend on the
nature and quality of the conduct.44 In Hall v Sheiban, both Wilcox J and French J
considered that the legislative provisions relating to sexual harassment altered the
ordinary dictionary definition, which suggested that repetition was required.45
A similar approach was adopted by Raphael FM in Penhall-Jones v State of New South
Wales, when His Honour distinguished the concept of sexual harassment from
disability harassment, noting that the legislature had specifically altered the ordinary
meaning of the term and contemplated that a single act or incident could amount to
sexual harassment, but that this did not apply to disability harassment.46 The
requirement of continuous or repeated conduct has meant that a single act of
harassing behaviour in relation to a person’s disability has been found not to have the
necessary character to constitute unlawful disability harassment.47
In contrast, the Disability Standards relating to education clearly contemplate a single
act being sufficient to amount to harassment, in the use of the words:
an action taken in relation to the person’s disability that is reasonably likely, in all the
circumstances, to humiliate, offend, intimidate or distress the person.
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The Disability Standards are enforceable under section 32 of the DDA. There are
currently no Disability Standards in force in relation to the work context. However,
section 10.2 of draft Disability Standards for employment provides that:
[Harassment] means acting with an intent to humiliate, offend, intimidate or distress an
employee because they have a disability ... It also includes acting in a way that might
reasonably be expected to be humiliating, intimidating or distressing to an employee
because they have a disability.

The use of the word ‘acting’ is ambiguous in relation to whether the verb applies in the
context of a single or multiple occasions. The definition of harassment is examined in
more detail below.
b) Scope of the prohibitions
Under the SDA, the sexual harassment provisions cover the same areas of activities as
the discrimination provisions, including work.49 Under the DDA, whilst the
discrimination provisions and disability harassment provisions also apply in the work
context, the disability harassment provisions are much narrower in scope and do not
cover other areas of activities in which the disability discrimination provisions apply.50 I
note that the offensive behaviour provisions in the RDA, while potentially broader in
that they apply to conduct otherwise than in private, rather than to specified areas of
activity, nevertheless may not apply in the work context if the conversation is not
characterised as public.51
The express relationships which are regulated within the areas of work and education
are broader in the prohibition on sexual harassment as compared to the discrimination
provisions under the SDA.52 In relation to workplaces, the prohibition on sexual
harassment extends to sexual harassment by fellow employees, commission agents or
contract workers; sexual harassment by employees, commission agents or contract
workers against prospective employees, commission agents or contract workers; and
sexual harassment as between different classes of workplace participants not covered
by paragraphs 28B(1) to (5) of the SDA, which occurs at the workplace of at least one
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SDA, ss 4; 14-27; 28A-28L.
DDA, ss 15-29 (discrimination applies to Work; Education; Access to premises; Provision of
goods, services and facilities; Accommodation; Land; Clubs and incorporated associations;
Sport; Administration of Commonwealth laws and programs); ss 35, 37, 39 (harassment only
applies to Work, Education and the Provision of goods, services and facilities). A similar
position exists in Western Australia in relation to racial harassment: Equal Opportunity Act 1984
(WA) (‘WA EOA’), ss 49A-49C.
51
E.g. Noble, 45-8.
52
Note the vicarious liability provisions may lead to a similar result in relation to conduct of
employees. Cf Gilroy v Angelov (2000) 181 ALR 57.
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of the workplace participants.53 In contrast, the DDA provisions are again much
narrower in scope. Unlike the SDA and disability discrimination provisions, the
disability harassment provisions do not cover partnerships, qualifying bodies,
registered organisations or employment agencies.54
Further, whilst the relationships in relation to employment, commission agents and
contract workers are consistent with the discrimination provisions, they are much
narrower than the sexual harassment provisions, in that they do not apply as between
different classes of workers, for example an employee and contract worker working at
the same workplace.55 The disability harassment provisions are also narrower than the
sexual harassment provisions in the context of education, in that the disability
harassment provisions do not apply to adult students, or in relation to staff harassing
students, or adult students harassing students or staff, of other institutions in certain
circumstances.56
c) Relationship with discrimination
Each of the prohibitions on sexual harassment and disability harassment are separate,
stand-alone prohibitions, and do not form part of the definition of discrimination.57
Further, the provisions do not contain the same elements as discrimination, in that
there is no reference to ‘less favourable treatment’ or causation. Notwithstanding this,
the concept of harassment is intricately linked to discrimination, in that the structure
and headings of the SDA and DDA indicate that the concept is considered to be a
subset of discrimination.
For example, the express prohibitions on sexual harassment and disability harassment
sit within the Part entitled ‘Prohibition of discrimination’ and ‘Prohibition of disability
discrimination’ respectively, as do the sex discrimination and disability discrimination
provisions.58 In addition, both the long title of the SDA and its objects in section 3
expressly refers to sexual harassment as a form of discrimination in the use of the
words to ‘discrimination … involving sexual harassment’. Similarly, the heading of the
Division which prohibits disability harassment refers to ‘Discrimination involving
harassment’.59
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This recognition within the legislative framework of sexual harassment and disability
harassment as a form of discrimination is consistent with the position in case law,
which is considered below.
2.2. Case law position in relation to attribute-based harassment
a) Harassment as a ‘species’60 of discrimination
The interrelationship between harassment and discrimination has been examined in a
number of cases. The majority of the jurisprudence on this issue arises in the context
of sexual harassment and sex discrimination. A number of decisions have drawn on
the structure and objects of the anti-discrimination statutes to confirm that sexual
harassment is a form of discrimination on the grounds of sex.61 These cases have
considered that sexual harassment can constitute less favourable treatment on the
ground of sex and constitute a detriment, or discrimination in the terms and conditions
of employment.62
In some cases, the court has been prepared to accept that sexual harassment, by its
nature, is conduct which is less favourable and causally linked to the ground of sex,
and a ‘detriment’ for the purposes of the discrimination provisions in the SDA. In
particular, in Hall v Sheiban, French J noted that sexual harassment was a ‘species’ of
discrimination, which did not embody any distinct requirement that there be a
discriminatory element in the employer’s behaviour, as this was implicit in the very
nature of sexual harassment.63 His Honour went on to state that the requirements in
the discrimination provisions relating to discriminatory treatment in the terms and
conditions of employment or subjection to detriment are subsumed in the nature of the
prohibited conduct.64 His Honour’s approach has been followed in a number of
cases.65
However, in a separate judgment, Wilcox J observed that the causation and
comparator elements in the sex discrimination provisions were not present in the
sexual harassment provisions in the SDA.66 His Honour considered that conduct which
constituted sexual harassment may not also amount to sex discrimination, if there was
60

Hall, 274-7 (French J).
Aldridge v Booth (1988) 80 ALR 1 (‘Aldridge’), 16-7 (Spender J); Hall, 274-7 (French J);
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Police, NSW Police & Anor (No 2) [2004] NSWADT 168 (‘Dee’), [52], [60]; Font v Paspaley
Pearls [2002] FMCA 142 [136]-[140]. Cf Kraus v Menzie [2012] FCA 3, 43 (no detriment found).
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Hall, 274-7.
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Hall, 274-7. See also O’Callaghan, 94-6; Aldridge, 16-7.
65
Elliott, 281-2; Horman, [57]; Wattle v Kirkland (No.2) [2002] FMCA 135, [67].
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Hall, 246. A similar approach was taken in Dee, [54].
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no relevant comparator, or the person was treated no differently to other persons, for
example if the harasser acted unreasonably and offensively to all people, regardless of
their sex.67
Other attribute-based harassment has also been found to constitute discrimination. For
example, gender or sex-based harassment can constitute sex discrimination on the
basis of less favourable treatment.68 Similarly, harassment linked to perceived
sexuality may also amount to discrimination.69 However, harassment not casually
linked to a protected attribute will not amount to discrimination.70
In the context of the RDA, the test of discrimination is different to the SDA, DDA and
ADA, in that it does not require less favourable treatment.71 Rather, the test is whether
there has been an act,
involving a distinction, exclusion, restriction or preference based on race, colour, descent or
national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of any human right or fundamental
72

freedom in the political, economic, social, cultural or any other field of public life.

In Qantas Airways Limited v Gama (‘Gama’), the Full Federal Court affirmed the trial
judge’s finding that three derogatory remarks made to Mr Gama consisted of a
distinction based on race and impaired Mr Gama’s enjoyment or exercise of his right to
work and to just and favourable conditions of work which would include the right to
work free of discriminatory comments from his workmates.73
b) Hostile work environments, harassment and discrimination
A number of cases have drawn on jurisprudence from the Unites States and Canada to
recognise the concept of a ‘hostile work environment’.74 These and subsequent
cases75 have concluded that persistent harassment, or even a single act,76 which
results in a ‘hostile working environment’ may also amount to a discriminatory term or
condition of employment, or a detriment for the purposes of direct discrimination.
Whilst the concept of a ‘hostile work environment’ has been applied primarily in the
67
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70
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RDA, s 9.
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Ibid.
73
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EOC 93-566; Freestone v Kozma (1989) EOC 92-249
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context of sexual or sex-based harassment and sex discrimination, it has also been
referred to in respect of other attribute-based harassment, including racial
harassment77 and disability harassment.78
The notion that the quiet enjoyment of one's employment is a condition of employment
has formed the basis of the concept of a discriminatory hostile work environment. In R
v Equal Opportunity Board; Ex parte Burns, Nathan J held that:
[a] benefit of employment is the entitlement to quiet enjoyment, that is the freedom from
physical intrusion, the freedom from being harassed, the freedom from being physically
79

molested or approached in an unwelcome manner.

His Honour considered that such conduct constituted a detriment to those employees
who suffered such conduct as against those who did not.80 In Horne v Press Clough
Joint Venture, the WA Equal Opportunity Tribunal stated that the concept also ‘extends
to not having to work in an unsought sexually permeated work environment’.81 A
number of other cases have also recognised this concept as underpinning the
detrimental nature of discriminatory conduct.82
However, in this context too, the element of less favourable treatment must be
established to enable a finding of unlawful discrimination. In some cases, the nature of
the sexually hostile environment as being particularly hostile to women has been held
to constitute less favourable treatment.83 In other cases, the conduct has been
characterised as ‘indirect discrimination’, on the basis of disparate effect on women.84
Further, in Hunt v Rail Corporation of New South Wales, the NSW Anti-Discrimination
Tribunal wholly rejected the sex discrimination claim on the basis of a hostile work
environment, as it considered the oppressive and dysfunctional nature of the workplace
was a result of the general poor management, organisational and staffing issues and
the complainant was not targeted by reason of her sex.85
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Finally, it should be noted that there is a divergence of opinion on whether a hostile
environment which is ‘independent’ of the complainant (for example, posters,
magazines, graffiti or a topless waitress) can amount to sexual harassment.86 What is
clear, is that conduct which is addressed to, or about, or done with the complainant in
mind, will have the necessary nexus;87 whereas conduct which is independent of or
merely affects the complainant (but does not amount to a hostile environment being a
feature of employment) is unlikely to satisfy the requirement that it is ‘to’ or ‘in relation
to’ the complainant.88
2.3. Conclusion
The above discussion illustrates that there are limited and inconsistent express Federal
legislative provisions in relation to attribute-based harassment. These provisions have,
in part, been supplemented by case law recognising attribute-based harassment and
the existence of a hostile work environment as a form of unlawful discrimination. This
raises the question of whether the existing regime is sufficient, or whether the
Consolidation should expressly regulate attribute-based harassment?

3. Should the Consolidation expressly regulate attribute-based
harassment?
3.1. Arguments against an express prohibition
a) Sufficiency of existing discrimination provisions and other regimes
As noted above in the introduction, a number of reviews of anti-discrimination
legislation have previously considered whether to expressly regulate attribute-based
harassment. The key argument raised in these reviews against including an express
prohibition on harassment related to a protected attribute in all areas of activity covered
by discrimination law was that the existing discrimination legal regime was sufficient to
enable persons suffering harassment to bring claims.89 Certainly the case law
discussed above makes it clear that the discrimination provisions can be utilised by
complainants to bring claims in respect of attribute-based harassment, both in the
context of individual or multiple acts, or in cases where the harassment results in a
hostile work environment.
This was the view taken by the NSW Law Reform Commission (‘NSWLRC’) in its
review of NSW anti-discrimination legislation. It noted the significant overlap in the
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concepts of discrimination and harassment,90 and whilst it accepted that sexual
harassment required a separate prohibition, it concluded that the existing discrimination
provisions were sufficient in respect of attribute-based harassment.91 The basis for this
distinction by the NSWLRC was that it considered there were difficulties in establishing
less favourable treatment in the context of sexual harassment directed at persons of
either sex (what it called the ‘bisexual defence’);92 whereas it considered these
difficulties would not arise in the context of attribute-based harassment, because of the
requirement to establish that the protected attribute was the basis for the harassment.93
However, as the NSWLRC recognised itself, this is more a problem with the definition
of discrimination.94 Indeed, there may well be situations in which an individual or
environment is generally hostile, for example, to persons of both sexes or all races on
the basis of sex or race, where causation is established, but less favourable treatment
is not.
A related argument is that other legal regimes, which cover bullying and harassment
more generally, as outlined above in the introduction, also provide sufficient protection
to persons experiencing such conduct. This issue was considered by the WA Equal
Opportunity Commission (‘WAEOC’) in its consideration of whether to add an
additional ground of ‘bullying’ into WA anti-discrimination legislation.95 However, whilst
some submissions had been made against inclusion of bullying on the basis that
existing OSH regulation was sufficient, the WAEOC concluded that there was broad
support for its introduction, that some submissions had noted the lack of adequate
remedies in the industrial sphere, and that including bullying would allow complainants
to make use of the conciliation system in the anti-discrimination legislation.96
However, the WAEOC did not discuss the interaction between harassment and its new
bullying ground. Rather, in respect of the question of whether to extend the sexual and
racial harassment provisions to cover other protected attributes, it concluded that
existing regulation and self-regulation by ‘responsible employers’ was sufficient.97
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The Productivity Commission (‘PC’) also referred to the overlap between the concepts
of discrimination and harassment, the fact that other States and Territories legislation
include harassment and vilification provisions, and self-regulation measures in its
conclusion that the disability harassment provisions should not be extended to other
areas of activity beyond those currently proscribed.98
In the context of the recent review of occupational health and safety (‘OSH’) laws, the
Workplace Relations Minister’s Council also considered this issue in determining
whether to recommend that discrimination provisions be inserted into the model OSH
Act.99 The Council’s reasons for recommending the inclusion of discrimination-related
provisions in the model OSH Act in relation to health and safety representatives,
included that this would directly support involvement in OSH activities and roles, by
making it clear in the model OSH Act (rather than elsewhere) that this type of conduct
is proscribed; and the model Act could provide clarity and detail not present in other
legislation.100 This issue of clarification and accessibility of rights is discussed below in
the context of arguments supporting the inclusion of express harassment provisions.
b) Evidence-based approach
A related argument is that there is no evidence that harassment is a problem to warrant
express regulation. Without undertaking empirical research, it is difficult to determine
whether there is a problem in relation to attribute-based harassment, which is not being
dealt with effectively by existing regulation. However, this is one of the two priority
areas of the Australian Human Rights Commission (‘HREOC’).101 Further, evidence of
harassment submitted to the Senate Legal and Constitutional Affairs Committee
(‘SLCAC’) was one of the reasons specified by it in support of including sexuality
harassment provisions in the inquiry into sexuality discrimination.102
In its review of the DDA in 2004, the PC noted that HREOC had submitted that at that
time, HREOC received comparatively few harassment complaints and there had been
no judicial decisions considering the provisions.103 However, the PC also noted that
many participants gave personal examples of significant harassment and supported
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extending the provisions.104 It is unclear as to why the disability harassment provisions
have only been utilised to a very limited extent by complainants to date.105 Whilst it
may indicate there is little harassment in public life in Australia, this may not
necessarily be true. Other answers may include a lack of awareness of rights,
uncertainty in relation to what constitutes harassment (given the limited jurisprudence
in the area), or the necessity for proof of more than one occasion of harassing conduct.
It has also been suggested in the sexual harassment context, that complainants may
find it difficult to voice their concerns in relation to the conduct they are experiencing.106
This has been used as a basis to argue positive and preventative measures are more
appropriate to address these issues than a complaints-based model.107
What lies at the heart of this and the argument that existing regulation is sufficient is
that regulation of the same conduct in multiple regimes may give rise to inconsistent
remedies or treatment in relation to the same circumstances, and increases the
regulatory burden for employers and businesses in that they need to be aware of
multiple regimes. Additionally, these arguments are underpinned by neo-liberal views
regarding regulation, which emphasise the free market and require justification for
imposing regulation on market participants, in terms of legitimate regulatory objectives,
which can be achieved effectively and efficiently.108 Such arguments were put to the
EOCWA in the following way: before extending the scope of existing regulation there
should be a demonstrated need for regulation and a conclusion that there is a lack of
appropriate existing legislation.109
c) Constitutional limitations
Finally, the principle reason for the PC not recommending an extension to the disability
harassment provisions in the DDA was the perceived constitutional limitation on the
Federal Government’s ability to legislate in this area.110 The PC considered the issues
of harassment and vilification provisions together, and with respect, incorrectly
conflated the two issues in the context of its discussion on the constitutional validity of
any extensions to the harassment provisions.111 The advice referred to by the PC as
justification for not recommending an extension to the harassment provisions was
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clearly focussed on the issue of vilification, not harassment, although a comparison of
the concepts of harassment and vilification was undertaken.112
Indeed, there are already Federal disability harassment provisions in three areas of
activity, as discussed above.113 Further, the cases discussed above have established
that harassment is a form of discrimination, and that to the extent the harassment
provisions are limited application provisions relying on the external affairs power, they
are valid as enshrining relevant international human rights instruments dealing with
discrimination. Additionally, it is now well established that the Commonwealth has a
wide range of powers on which it can rely to legislate in relation to a broad crosssection of the Australian population and business.114
3.2. Arguments supporting the inclusion of an express prohibition
The countervailing, and I would suggest more persuasive, arguments in favour of
including an express prohibition on harassment are set out below.
a) Nature of the harm
First, the nature of the harm that is being addressed by express harassment provisions
is distinct from the wider concept of discrimination, in that, as the NSWLRC has
observed, the humiliation and intimidation that is intrinsic in the concept of harassment
may not always be prevalent in discrimination.115 Mason has argued that this applies
equally in the context of sexuality harassment,116 and I would agree, and argue that it
extends to all attribute-based harassment.
In her analysis of various cases relating to sexuality harassment, Mason has also
argued that sexuality and sex-harassment is distinct from sexual harassment, in that
the crucial elements of sexuality harassment, which help shape the law’s
understanding of the ‘harm’ suffered by persons experiencing such conduct, include
the hostile, anti-homophobic sentiment of the harassment; and the exposure or visibility
of the person’s sexuality, and associated vulnerability to potential persecution.117
Express attribute-related harassment provisions would allow a focus on harassing
conduct, which is related to an attribute, which would exist in, which would, in turn,
allow the enquiry into whether unlawful conduct has occurred to address the specific
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nature of the harm caused by this type of conduct. Indeed, the SLCAC’s clear view in
its inquiry was that:
the existing legislation was not sufficiently specific to address many of the major
problems experienced by non-heterosexuals and transgender persons.

This analysis also allows a move away from the notion that other regimes already
provide sufficient regulation and scope for redress. The focus is then on a humanrights based approach, with an emphasis on the dignatory harm suffered by the
individual, rather than a work-related injury, or risk to a person’s health and safety.118
Indeed, the notion of dignity as underpinning equality has been notably absent from the debate
in the previous reviews. Attribute-based harassment is fundamentally a challenge to the dignity
of the person who is experiencing such conduct. Dignity and respect are at the core of ensuring
equality of persons within modern Australian society. Therefore, recognising and promoting
dignity and respect, as underlying the concept of equality, provides a further argument for
expressly regulating attribute-based harassment.

b) Clarification, consistency and accessibility
A related argument for including express provisions is that, even if the existing regime
provides an adequate remedy in respect of attribute-harassment, this is far from clear
on the face of the legislation. Rather, individuals seeking to enforce their rights need to
turn to case law. Further, other legislation does not clearly or expressly proscribe
harassment. As discussed above, the FW Act’s provisions relate to ‘adverse action’
and the Draft Code of Practice relating to bullying distinguishes between bullying and
attribute-related harassment, although it acknowledges some conduct may fall within
both concepts.119
Including express harassment provisions in the Consolidation in the same Part as the
discrimination provisions (as is the case with the sexual and disability harassment
provisions, as discussed above), would do no more than enshrine existing case law
principles in a clear way, clarifying expressly for both individuals and business the
nature and kind of conduct which constitutes unlawful harassment as a form of
discrimination. Additionally, ensuring that all express harassment provisions, and that
the discrimination and harassment provisions, are consistent, would reduce complexity
and inconsistency in regulation. This would make it easier for individuals and business
to understand rights and obligations under the legislation. As Branson J pointed out in
Gama,
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the practical implications of human rights principles are not always well understood by
members of the Australian community.
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Finally, the inclusion of an express, separate prohibition would play a normative and
educative function in providing an express statement that this type of conduct is
unacceptable in modern Australian workplaces and public life. Thornton notes that the
bullying discourse has become clearly audible over the last decade, and that sexual
harassment is now taken more seriously since being first proscribed over 20 years ago,
because of a concern about damages and potentially adverse publicity.121 The notion
of naming a harm, which can be recognised and understood, and thus exposed and
addressed, plays an important normative and educative function. Whilst it is true that
many workplace policies already refer to harassment together with other ‘inappropriate
workplace behaviour’, the lack of specificity in legislation undermines the importance of
eradicating this conduct from Australian public life.
3.3. Conclusion
Whilst there are arguments in respect of both positions, in my view, there are clear and
strong reasons for ensuring the Consolidation expressly proscribes attribute-based
harassment, in relation to all attributes and in all areas of activity covered by the
discrimination provisions, in a consistent manner. In particular, given the beneficial
nature of the anti-discrimination legislation, which is based on human rights principles
underpinned by the notion of dignity, it is important to ensure there is a clear and
express prohibition on attribute-based harassment, which addresses the specific nature
of the harm suffered by persons experiencing such conduct. This will also clarify the
existing position, and ensure individuals and businesses understand their rights and
obligations in respect of such conduct, by making the law more accessible. In turn, this
will lead to the law playing a normative and educative function. This leads us to the
question of what should this proscription look like? I turn to this issue next.

4. How should the prohibition on harassment be expressed?
4.1. Should harassment be defined?
The key question which arises in a consideration of the nature of the express
prohibition on harassment is should the very concept of harassment be defined and, if
so, what should constitute ‘harassment’ for the purposes of the Consolidation? In this
regard, the reasons outlined above in relation to expressly proscribing attribute-based
harassment apply with equal force. In particular, given that rights and liability will
120
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potentially attach to certain conduct, if it is found to be harassment, employers and
employees should have certainty and a clear understanding of what conduct would be
covered by the prohibition. This is also likely to make the Consolidation more effective
in terms of the normative and educative aims discussed above, because there will be a
clear statement of the nature of the conduct which Parliament considers is
unacceptable.
A further argument in support of including a definition of harassment is that, as
discussed above, there is currently an inconsistent approach between sexual
harassment and disability harassment, as the SDA defines the former, but the DDA
does not define the latter. In particular, as outlined above, under the current
formulation in case law, a single act cannot constitute disability harassment; whereas
both sexual harassment and the Disability Standards for education contemplate a
single act of harassment, depending on the nature of the act. The Consolidation is an
opportunity to harmonise the concepts of sexual harassment and harassment in
relation to all attributes.
At the same time, what constitutes harassment may take many forms and may change
over time. In O’Callaghan, Matthews DCJ warned that:
It would be wrong for this tribunal to attempt an exhaustive list, as human inventiveness
would almost certainly find other activities or approaches, equally unwelcome and
unpleasant, which might then be denied the label of harassment.

If a definition of harassment is to be included in the Consolidation, then it must be
broad enough to capture new and emerging forms of harassment. For example, the
concept of harassment by social media posts could not have been contemplated at the
time the sexual harassment provisions were originally introduced into the SDA. In view
of this, the 2011 amendments to the SDA included a specific recognition of the
potential role that new technologies may play in harassing conduct.122
The UK has recently consolidated its anti-discrimination legislation, which includes an
express regulation and definition of harassment. It is therefore useful to consider how
the UK has dealt with this issue and whether the Consolidation should adopt a similar
approach.
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4.2. UK prohibition on harassment
The UK provisions relating to attribute-based harassment were introduced for the first
time into anti-discrimination legislation in the Equality Act 2010 (‘EA’).123 The
provisions draw on the definition in the European Union Council Directive 2002/73/EC.
The definition of harassment is threefold. First, there is a general prohibition consisting
of unwanted conduct, which is related to a relevant protected characteristic,124 which
has the purpose or effect of wither (a) violating the person’s dignity; or (b) creating an
intimidating, hostile, degrading, humiliating or offensive environment for the person.125
In determining the requisite effect, the following matters must be taken into account:
the perception of the person harassed, the other circumstances of the case, and
whether it is reasonable for the conduct to have that effect.126
The second part of the definition is the same as the general prohibition, but relates to
‘unwanted conduct of a sexual nature,’ and effectively constitutes the sexual
harassment definition.127 The third part of the definition, is sexual, sex-based or gender
reassignment-based harassment, which has the same purpose or effect as the general
prohibition, but with the additional element that there is less favourable treatment
because the person rejects or submits to the conduct (effectively a victimisation-type
harassment).128
A key element of the UK definition is that employees can complain of harassment not
actually directed at them, but rather, where a hostile work environment has been
created for them. This addresses the difficulties discussed above in relation to
Australian case law on hostile environment claims.129 Additionally, a single act of
harassment is sufficient to constitute harassment.
A controversial element of the harassment provisions is the liability for third party
harassment in the employment context, where an employer is aware of at least two
previous occasions of harassment and fails to adequately deal with the issue.130
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However, the Government is consulting in relation to removing the third party
harassment provisions.131
The first two parts of these definitions are very different to the current definition of
sexual harassment, or that contemplated by the disability harassment case law.
Neither the express prohibitions on harassment, nor other provisions in the Federal
anti-discrimination legislation, refer to the concepts of dignity or a hostile work
environment. Notwithstanding this, both concepts have been referred to in case law
relating to harassment, and discrimination involving harassment. Whilst these concepts
are not new to Australian case law, it is important to analyse them to determine
whether a similar approach should be adopted in the Consolidation.
4.3. Dignity and harassment in the Australian context
The concept of dignity and self worth were noted in the context of disability harassment
in the case of McDonald v Hospital Superannuation Board. Commissioner Johnston
noted that:
To address a derogatory comment to a fellow worker about aspects of another worker by
reference to a disability of the latter, and thereby to lower the dignity and regard of other
persons toward that worker is to treat the latter differentially.

Similarly, in Gama, French and Jacobsen JJ stated:
Undoubtedly remarks which are calculated to humiliate or demean an employee by
reference to race, colour, descent or national or ethnic origin, are capable of having a very
damaging impact on that person’s perception of how he or she is regarded by fellow
employees and his or her superiors. They may even affect their sense of self worth and
thereby appreciably disadvantage them in their conditions of work. Much will depend upon
132

the nature and circumstances of the remark.

Dignity has also been considered as underpinning the offensive behaviour provisions in
the RDA. Most recently, in Eatock v Bolt, Mansfield J observed that:
At the heart of any attempt to secure freedom from racial prejudice and intolerance is the
protection of equality and the inherent dignity of all human beings ... A manifestation of
racial discrimination is inequality of treatment by the denial or diminishment of access to the
fundamental rights of democratic citizenship. Without such access, both equality and human
dignity are denied.
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The notion of the inherent dignity and worth of all peoples is derived from the Charter of
the United Nations and human rights principles.134 Anti-discrimination laws, in their
partial reliance on international human rights conventions for constitutional validity, are
based on and enshrine basic human rights principles, including the notions of equality
and dignity.135
However, as Fredman has argued, the risk with adopting the concept of dignity in
legislation, is that it becomes an additional burden which complainants must
establish.136 Fredman refers to Canadian law in this context.137 The UK harassment
definition was only been recently enacted in 2010 and there has not been sufficient
jurisprudence to determine whether a similar problem will arise. For Fredman, whilst
dignity is a fundamentally important concept underpinning dignity, it must be only one
of the key principles in the pursuit of equality.138
Indeed, the difficulty in defining human rights and the concept of dignity was also
recognised by Brennan J in Gerhardy v Brown, where His Honour stated:
But an attempt to define human rights and fundamental freedoms exhaustively is bound to
fail, for the respective religious, cultural and political systems of the world would attribute
differing contents to the notions of freedom and dignity and would perceive at least some
differences in the rights and freedoms that are conducive to their attainment.
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The difficulty in defining the concept of dignity may therefore ultimately not provide any
certainty or clarity for business and individuals in relation to whether conduct will be
unlawful harassment for the purposes of the Consolidation. Certainty and clarity are
important in relation to the effectiveness and accessibility of legislation, as discussed
above.
However, the concept of dignity has already been recognised as forming part of the
definition of the word ‘insult’ in the offensive behaviour provisions of the RDA. In
Bropho v HREOC, French J referred to the ordinary dictionary definition of the term
which provided ‘to assail with scornful abuse or offensive disrespect; to offer indignity
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to; to affront, outrage...’140 This definition appears to capture the notion of dignity and is
a concept that is already recognised in Australian jurisprudence. However, when the
term was initially introduced in 1995 by the Racial Hatred Act 1995, it was noted that
UK courts had equally had trouble interpreting the word 'insult' in relation to public
order legislation and the problem with this term, along with the terms ‘offended’,
‘humiliated’, and ‘intimidated’, is that they import a subjective valuation of the
conduct.141
This is a notoriously difficult area in which to regulate. The harm which the legislation
is aimed at redressing can be difficult to capture in words, and in a few defined terms.
Nevertheless, the tribunals and courts have been doing precisely that for the last
approximately 15 to 25 years in the context of racially offensive behaviour and sexual
harassment respectively. Whilst the Consolidation provides an opportunity to
emphasise the fundamental importance of the concept of dignity underpinning equality
and the affront to a person’s dignity which harassment can bring, I would argue that the
place to do so is in the objects of the legislation, rather than the definition of
harassment. This is particularly so given the vagueness and potentially broad nature of
the term, and the fact that it is also captured within related provisions in the RDA.
Therefore, I would argue that the general prohibition on attribute harassment should be
consistent with the current sexual harassment provision, but with the additional element
that the words may be ‘insulting’. Additionally, the Disability Standards refer to the
person harassed being ‘distressed’ and I consider this is also a useful term in
identifying the harm experienced by persons subjected to harassment.
4.4. Hostile work environment
As noted above, the notion of a hostile work environment has been recognised in
Australian anti-discrimination case law from as early as 1983.142 The express
recognition of the concept in UK law is something which Australia can draw on to
address the conflicting case law position discussed above in the context of
‘independent’ hostile work environments. Additionally, including this definition will clarify
and make clear that such conduct is unlawful and employers and businesses should
take steps to ensure such cultures are changed and enhanced for the benefit of all.
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5. Conclusion
In this submission, I have demonstrated that there are currently very limited express
prohibitions on harassment in Federal anti-discrimination laws; namely, those relating
to sexual harassment and disability harassment. Further, within these express
provisions, I have shown that there are significant inconsistencies in the nature of the
conduct which is prescribed and the scope of the provisions. In addition, whilst the
harassment provisions are largely consistent with the discrimination provisions, there
are also some differences, particularly in terms of scope, the nature of conduct
proscribed and the elements which need to be established.
Despite the legislative gap in relation to harassment related to other attributes, the
cases discussed in this submission establish that both sexual and attribute-based
harassment have been found to amount to discrimination. However, the requirement to
establish less favourable treatment and causation may preclude such a finding in some
cases. Additionally, Australian cases have drawn on international jurisprudence to
develop the principle that a hostile environment may be both harassment and/or
discrimination in the terms and conditions of, or a detriment in, employment. However,
the cases also indicate that a hostile environment, in which conduct is independent of
the complainant, may not be sufficient to amount to ‘harassment’.
In light of this existing framework, I have explored arguments in relation to whether to
expressly regulate in this area in relation to all attributes covered by discrimination
provisions. Whilst regulation in relation to the same matters across different regimes is
undesirable, particularly if it results in inconsistent approaches to the same set of
circumstances, there are equally strong reasons for clarifying expressly that
harassment is a form of discrimination and unacceptable. These include the normative
and educative function of regulation, and clarifying or assisting users of the regime to
understand their rights and obligations.
I have also shown that given the nature of harassment as a form of discrimination, the
constitutional limitations which may apply to the concept of vilification do not apply.
Finally, I have argued that the concept of dignity, as underpinning human rights
principles, is an important and fundamental aspect of beneficial legislation, such as
anti-discrimination laws, particularly in its recognition of the type of harm which
harassment may cause.
In the context of form of the prohibition, I have also suggested that the same
arguments apply to the issue of whether harassment should be defined, and concluded
that it should.

In the final part of this paper, I have drawn on both Australian Federal laws and UK
laws to argue that the definition should recognise within it the concept of dignity, but not
expressly refer to it, given the term’s inherent breadth and vagueness. However, I have
argued that the use of the word ‘insult’ captures the concept adequately. I have also
argued that the concept of a hostile work environment should be expressly captured in
the definition.

Recommendations:
1. That the Consolidation include an express prohibition on sexual
harassment and harassment related to any protected attribute covered by
the discrimination provisions, in all areas of activity covered by the
discrimination provisions, as a stand-alone prohibition, within the same
Part as the discrimination provisions.
2. That the relationships covered by the sexual harassment provisions apply
equally to the general prohibition.
3. That the concept of harassment be defined as follows:
A person harasses another person (the person harassed), if the first person:
(a) engages in unwelcome conduct related to a protected attribute; or
(b) makes an unwelcome sexual advance, or an unwelcome request for sexual
favours, to the person harassed; or
(c) engages in other unwelcome conduct of a sexual nature in relation to the
person harassed,
either:
(d) in circumstances in which a reasonable person, having regard to all the
circumstances, would have anticipated the possibility that the person
harassed would be offended, humiliated, insulted, distressed or intimidated;
or
(e) which has the purpose or effect of creating an intimidating, hostile,
degrading, humiliating or offensive environment for the person harassed.
4. That the Consolidation include in its objects a reference to the notion of
dignity and equality.
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