Question 14
―The need for harmonisation becomes obvious upon even a cursory examination in this field.‖1
Introduction
This submission is written from the perspective of a large company. It focuses on discrimination
in the workplace.
The project to consolidate Australia‘s anti-discrimination laws (‗the Project‘) represents a real
opportunity for ‗win-win‘ policy outcomes, for the benefit of both workers and employers.
Difficulties of construction, proof and comprehension have dogged the existing legislative
framework for too long. This has created a real danger that individuals suffer wrongful
discriminatory barriers without access to a useful legal remedy.2
From the perspective of employers, it is well known that discrimination reduces engagement.3
Further, busy managers stand to gain from a simplified equality Act which is makes it easier to
comply with and is cheaper to implement.
The Project reflects a worldwide trend in equality law. The International Labour Office recently
observed that globally,
progress has been particularly marked by the adoption, in many countries, of new or
revised legal provisions aimed at non-discrimination and equality. As regards the thrust
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of the new legislation, two major trends are evident: equality and non-discrimination
legislation is covering an increasingly broad set of grounds for discrimination; and it
provides more comprehensive protection in employment and occupation.4
Rather than a simple rationalisation, the opportunity exists now for Australia lead the way in best
practice. The increasing focus on the promotion of diversity, maximising the pool of available
talent, represents the new frontier in diversity law.5
This paper considers the following questions posed by the Attorney-General:6
 1 (definition of discrimination);
 2 (burden of proof); and
 27 (Commission‘s role).
Appended to this submission are some suggested wordings of relevant sections of a new
Diversity Act.
Definition of discrimination
Key difficulties with the current ‗comparator‘ model of defining discrimination are that it:
1) relies too heavily on inferences not drawn from actual evidence; and
2) is an invitation for sophistry.
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These difficulties are illustrated by the seminal case on the definition of ‗direct‘ discrimination,
Purvis v New South Wales (Department of Education and Training).7 That decision held, in
short, that a boy suffering from a behavioural condition was not excluded from school because of
the condition, but rather his poor behaviour. Compared with other children who behaved badly,
he was treated just the same and so hence was held not to have suffered direct discrimination.
However, the assessment relied on judicially imagined chain of events how another child without
the disability ‗would have‘ been treated. 8 Purvis, in a nutshell, captures the problems caused by
relying on a ‗comparator‘ to define discrimination. It was not in dispute that the boy had
behavioural issues. There is every likelihood that but for his condition, he would not have been
excluded from the school. However, the court‘s imagined comparator behaved badly and would
have been excluded on that basis. It was apparently not material that the comparator lacked the
disability.9
This provides a ‗stark illustration‘10 of the difficulties attendant in a comparator analysis. The
comparator definition does not really ‗get at‘ the real problem. The real social wrong is that the
sufferer experiences the mistreatment because of their attribute. As Owens and Riley put it:
In cases involving a woman seeking leave for pregnancy, comparing her to someone else
needing leave is never really the point. She needs temporary leave from work because
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she is pregnant, and she is disadvantaged if she is not granted it. Removing all
consideration of the relevant characteristic usually renders the exercise meaningless.11
It is submitted that the ‗comparator‘ should be treated for what it is and nothing more: an
analytical tool. Compared with white telegraph pole technicians, the requirement to have a high
school diploma did have a disparate impact on African-American applicants in the 1970s.12
However, it is simply not informative to compare the sufferer of the mistreatment to a notional
comparator in some cases. Where the circumstances are more unique, and it is submitted that
Purvis is one such case, the court‘s definitional task should be to consider the actual detriment
experienced and ask what the cause of it was. The boy was excluded because of his disability.
On making such a finding in Purvis, the court could have turned its mind as to whether asking
the school to continue to have the student on campus would impose an unjustifiable hardship on
it.13 The court might have found that while the boy did suffer a detriment because of his
disability, the analysis could then turn to what justifiable hardships could be imposed on duty
holders in such circumstances. It is submitted that this would have been a better outcome, rather
than creating broad definitional pronouncements based on circumstances which were relatively
unique. The difficulty with the comparator approach, as Fredman has pointed out, is that the
disadvantaged are only delivered the advantage that the comparator enjoys.14 This may do little
to achieve real progress.
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It is submitted that the focus should be turned away from simply proscribing discrimination and
instead be on promoting diversity in the marketplace. The ‗values of human dignity and
individual freedom, social justice and cohesion‘15 require promoting diversity, not just simply
eliminating discrimination. ‗Diversity management‘ means giving all individual workers the
chance to ‗develop their own talents. Equality becomes ‗the responsibility of governments,
organisations and individuals to generate change by positive action.‘16
Burden of proof
It is submitted that there should not be a reverse burden in cases of unlawful discrimination. It is
conceded that an employer is best placed to know why it took action that it did. This is because
‗[p]roving the reason for an action or decision that exists in another person‘s mind, where all the
evidence is controlled by the other person and they are not required to give any reason, is very
difficult.‘17 However, the practical effect of a reverse burden is that small employers will be at a
disadvantage when compared to large employers.
Large companies are likely to have sophisticated and well-resourced human resources
departments. Small employers are more likely to be managed by ‗generalist‘ management
practitioners. These individuals may be required to attend to issues as diverse as taxation,
company law, business development/marketing, performance management, recruitment,
preparation of employment contracts and policies and, of course, equal employment opportunity.
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Small employers then are going to be less likely to have kept detailed records explaining why the
imputed management action was taken.
Large or small, it hardly seems fair that an employer can be held liable for the simple reason that,
all things being equal, they have the burden of proving their innocence. In civil cases
determined on the balance of probabilities, the allocation of the burden of proof can be decisive
in determining liability. For example, Kiefel J held in Sharma v Legal Aid Queensland18 that
although the evidence disclosed the ‗possibility‘ of racial discrimination, this was nothing more
than a possibility and so a finding of discrimination could not be made.19
Contrast this finding with the recent case of Stephens v Australian Postal Corporation.20 The
applicant alleged adverse action on the basis of his disability and the exercise of his workplace
rights, in contravention of the general protections provisions of the Fair Work Act 2009 (Cth).21
That Act imposes a reverse burden on employers and others alleged to have breached these
general protections.22 The employer had failed to lead evidence which satisfied the court that the
relevant adverse action was not undertaken for a prohibited reason.23 This is because:


there was an ‗almost total lack of contemporaneous documentation as to the
investigations and deliberations‘ leading to the decision to terminate the applicant‘s
employment;
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the court held reservations about the reliability of the manager‘s evidence due to ‗his poor
memory and guarded presentation as a witness‘;



the surrounding circumstances pointed ‗to unexplained unfairness of procedures‘;



‗the disproportionality of the decision‘; and



‗the unexplained failure of Australia Post to call a significant witness from its Human
Resources department‘ who advised the manager.24

Smith FM held that there was therefore
a substantial doubt whether there might not have been an additional, unstated, reason for
terminating Mr Stephens‘ employment. A hypothesis has not been dispelled from my
mind [emphasis added] on the balance of probabilities, that the decision might have been
materially influenced by the relevant manager‘s and his advisors‘ knowledge of Mr
Stephens‘ pending workers‘ compensation claim....25
On a public policy level, it is remarkable that a finding could be made against the employer
because a mere ‗hypothesis‘ was not ‗dispelled‘ from the mind of the judge. The first factor
mentioned, namely, the lack of contemporaneous documentation, introduces a compliance
burden which proposes a heavier burden on small rather than large employers. It is inequitable
and unfair that small employers should be expected to keep detailed records of all of its
management actions, as though a large company with the support of many human resources
employees.
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There is also a coherence problem. Unfair dismissal law explicitly requires Fair Work Australia
to have regard to the effect of the size of the employer‘s business and the presence of dedicated
human resources specialists on the fairness of the dismissal.26 By contrast, a finding of a breach
of the general protections can apparently be based, at least in part, by an absence of
‗contemporaneous documentation‘ on the part of employers recording and justifying each
management action. The size of the employer‘s establishment is not required to be assessed.
Now, of course, Australia Post is not a small employer. It would be reasonable to expect it to
keep records of decision-making, particularly with regard to termination of employment. The
difficulty, it is submitted, is in relation to small employers. Such employers need easy-to-follow,
clear guidelines which educate them as to what they need to do to comply with the laws, rather
than expecting a well-developed and sophisticated human resources department. Large
employers too can benefit from guidance in this regard.
It is submitted that what would be more appropriate than allocating a reverse burdens on
employers would be to do two things:
1) Introduce codes of practice to eliminate discrimination to the extent that is reasonably
practicable.
2) Enable the Australian Human Rights Commission27 to act on its own motion in a nofault inquisition.
Codes of Practice
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In the same way that Safe Work Australia is currently developing codes of practice to assist all
employers in eliminating risks to occupational health and safety under new national laws,28 codes
of practice could be developed to explain to employers what they need to do to promote
diversity.
Currently, there exists a positive duty to eliminate discrimination under Victorian law.29 Section
15 of the EO Act provides that employers (among others) are required to take ‗reasonable and
proportionate‘ measures to eliminate discrimination, harassment or victimisation ‗as far as
possible.‘ The Victorian Equal Opportunity Commission is empowered to investigate in certain
cases and make any order it sees fit.30
An issue with this new duty is the lack of clarity around at what point an employer can be
confident that it has complied. The Explanatory Memorandum to the Bill31 explains the thinking
behind the creation of the positive duty:
The complaints-based system places the burden on the individual to complain and not on
the organisation to comply. The duty will mean that duty holders will need to think
proactively about their compliance obligations rather than waiting for a dispute to be
brought to elicit a response. It may involve organisations doing such things as—


identifying potential areas of non-compliance;
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developing a strategy for meeting and maintaining compliance (such as undertaking
training or establishing policies);



reviewing and improving compliance where appropriate.

Although this provides a good level of explanation, employers are still left wondering whether
the actions they do take meet the appropriate standard, until a court or a tribunal makes an order.
For example, say an employer has been asked by an employee on unpaid parental leave to extend
the leave for several months beyond two years. In eliminating discrimination, does the section
require the employer to:
1) treat the person like anyone else requesting a leave extension which exceeded their
statutory entitlement?
2) treat the person the same as other parents (who in most cases would only seek 1 to 2
years‘ parental leave)?
3) allow the person the extension, in order to facilitate greater participation of young
parents in ongoing employment?
If the employer is being asked to promote equality in order to eliminate discrimination, the
question the author would have is ‗Which equality is that?‘ It was noted recently in relation to
job applications that ‗[e]quality of participation in the workplace requires employers not only to
allow a diverse range of people to apply for the job, but also to enable a diverse range of people

to perform the job.‘32 The compliance issue for the practical businessperson is always going to
be on what they actually have to do to comply – so they can get back to growing their business.
A way forward would be to provide employers with a code of practice, the proper application of
which is to act as a defence to a claim of unlawful discrimination. Industrial law provides a
precedent for this. Small employers can be relieved of liability for unfair dismissal where they
can show that they complied with the Small Business Fair Dismissal Code.33 Of course, in
addition, the many codes of practice in occupational health and safety law provide inspiration for
a set of equal opportunity codes of practice in this regard.
AHRC’s role

The principle of ‗free disposition‘ holds that ‗the party seeking to enforce legal rights bears the
burden of substantiating the material facts upon which those rights depend.‘34 In civil cases, this
has the consequence that ‗the plaintiff bears, as a general rule, both evidential and persuasive
burdens in relation to each and every material fact essential to establishing the cause of action.‘35
The difficulties this can cause in discrimination claims are all too obvious. It has been observed
that ‗the Australian anti-discrimination laws are based on an individual complaints model and
individual remedies, which means that these laws are limited in addressing large scale systemic
issues.‘36 The employer‘s immediate focus when presented with an unlawful discrimination
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claim is defending the claim. Opportunities for prevention and self-regulation are necessarily a
lower order priority than defending the claim at hand.
A string of obiter comments from tribunal members of the Anti-Discrimination [ADT] of New
South Wales37 lend support for the proposition that a less adversarial model than that which
currently exists could be pursued. In Walker v State of New South Wales,38 the bench was unable
to find for the applicant despite suspecting that a better run case could have had a different
outcome. The applicant was self-represented, and was not able to provide necessary Points of
Claim and written evidence prior to hearing.39 A consequence was that ‗it was not completely
clear [to the ADT] which substantive provision of the [relevant anti-discrimination] Act the
applicant relied upon and whether he claimed to have been the sufferer of direct or indirect
discrimination, or both.‘40 The ADT commented that

Whilst the [ADT] is directed by s 96 of the Act to conduct an inquiry into each complaint
referred to it by the President of the Anti-Discrimination Board, [it] does not have the
capacity to gather evidence in support of a complaint.... [I]n this case... with appropriate
evidence, it may have been possible to mount claims of direct and/or indirect
discrimination... In these proceedings we have ... not sought to ‗fashion‘ a case for the
applicant because there is insufficient evidence to do so and because the [ADT]‘s
impartiality could be questioned were it to present the applicant‘s case for him. What we
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have done is consider any argument in support of the applicant‘s complaints which
reasonably arises from the evidence presented to the [ADT].41

These comments were recently cited by the ADT, when it held that technical deficiencies in the
presentation of the applicant‘s evidence meant that it could not find for the applicant on those
points, whether or not a legally represented applicant might have succeeded.42 It said that it is
‗not for the [ADT] to obtain for itself, or to direct the Applicant to obtain, the requisite
evidence.‘43

Ligertwood and Edmond rather glibly justify the civil burden of proof on the plaintiff on the
basis that ‗[t]o allow otherwise would encourage vexatious litigation, although other measures
could be taken to prevent this.‘44 It is submitted that one such ‗other measure‘ would be to redefine the AHRC‘s role as one of inquisitor. A no-fault inquisition into alleged discriminatory
conduct should be considered.

While this may appear somewhat alien to the tradition received from British law of fault-based,
adversarial-style proceedings, it is submitted that commission-driven inquiry is an established
Australian tradition. The process of award making is a largely inquisitorial one45 and is not
fault-based. Although parties, often with diametrically opposed interests and positions, can
make submissions as to the appropriate form of order, it is Fair Work Australia that makes the
order. It constructs an award with a degree of intervention in proceedings to which a court
41
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would be unable,46 considering statutory social objectives located in the Fair Work Act 2009
(Cth). It makes its determination based on its view of the nature of the order that should be
made,47 not any one particular party.
Because it would be the AHRC‘s case, it would act as ‗gate-keeper‘ in relation to the pursuit of
vexatious claims. The applicant would retain an effective evidential burden, in the sense that it
would need to bring cite relevant material facts and evidence in its application. However, once
the AHRC conducted a preliminary review and decided that there was a prima facie case, it
would become its case and it could choose whether or not to inquire.
A greater role for the regulator is not something which is so alien to diversity law in the common
law world. In Canada, for example, it is only the Canadian Human Rights Commission48 which
can bring an action before the relevant tribunal.49 The CHRC conducts its investigations and
seeks to conciliate the complaint, and then it brings forward its action to the tribunal if it decides
that the case should be pursued.50
An inquisitorial role for the Australian Human Rights Commission would not be so different
from this model. In much the same way as a coroner reaches his or her findings, the
Commission could reach its decision as to the merits of a case and be given to make its orders
accordingly. It would be open to a person aggrieved by a finding to challenge it on an
46
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administrative basis, as he or she could in relation to a finding of a Full Bench of Fair Work
Australia.51
Conclusion
Australia‘s discrimination laws represented a dramatic step forward when they were first
introduced. They were a radical change from what had been available to workers experiencing
social barriers to their individual progress.
Another step forward is now appropriate to achieve best practice. Business is already getting on
board with promoting diversity.52 In much the same way as government added social value by
introducing award modernisation and occupational health and safety law harmonisation, the
Project represents an opportunity to demonstrate further relevance and sensitivity to actors in the
modern workplace.
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Appendix
Selected Proposed Sections of an Australian Diversity Act 2012 (Cth)
Part 1 Discrimination in Employment
SECTION 1 Irrelevant characteristics
(1) A person must not subject another person to a detriment because of that other person‘s
(a) race;
(b) sex;
(c) carers‘ responsibilities;
(d) disability;
(e) age;
(f) sexual orientation; or
(g) religion.
(2) ‗Detriment‘ includes:
(a) adverse action;
(b) harassment;
(c) measures which appear neutral but disadvantage a person with one or more of the
attributes listed in subsection (1).
Note:

‗Adverse action‘ is defined in section 342 of the Fair Work Act 2009 (Cth).

(3) ‗Sex‘ includes a person‘s
(a) pregnancy or potential pregancy;
(b) marital status; or
(c) breastfeeding.
(4) The prohibition in subsection (1) does not apply if the detriment is lawful under another
provision of this Act.
SECTION 2 Lawful detriments
(1) It is lawful to subject a person to detriment which would otherwise breach section 1
where it is:
(a) a genuine occupational requirement;
(b) undertaken in accordance with an equality code of practice issued by the Minister;
(c) necessary to avoid imposing an unjustifiable hardship on the employer;
(d) a special measure undertaken to address unlawful detriment experienced by
another person; or
(e) required under another law.
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