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1. Should direct cross-examination only be automatically banned in specific circumstances?
Yes, in circumstances of a perpetrator of family violence cross-examining a victim of that violence. Also, a
victim of family violence be offered legal representation for the purposes of cross-examination of a
perpetrator.
2. Should direct cross-examination be banned in each of the specific circumstances set out in
the new proposed subsection 102NA(1)?
Yes
3. Should direct cross-examination be banned in any additional circumstances not referred to
in the new proposed subsection 102NA(1)? For example, in the courts’ Notice of Risk/
Notice of Child Abuse, Family Violence or Risk of Family Violence.
Yes. Cross-examination should be banned in interim as well as final hearings in family law proceedings by
a perpetrator of violence of the victim of that violence.
It should be banned when Notice of Risk alleges violence, when there is an interim intervention order or if
final intervention order is in place. An intervention order does not need to apply to “both parties” as s 102
NA (1)(c)(ii) suggests as it normally applies only to one party.
4. Should any ban on direct cross-examination apply to both parties to the proceedings
asking questions of each other, or only to the alleged perpetrator of the family violence
asking questions of the alleged victim?
Band should apply to perpetrator of violence and a victim of violence as a victim cannot cross-examine
effectively a perpetrator without a lawyer nor should she due to the nature of violence and the power
imbalance.
5. Should the discretionary power only be exercised on application by the alleged victim, or by
the courts’ own motion, or should the alleged perpetrator also be able to make an
application to prevent direct cross-examination?
Alleged perpetrator should not have a right to make such an application.
There should not be a discretionary power.
The prohibition for cross-examination should be in legislation and if the perpetrator has no lawyer to
represent him/her in court than no cross-examination be allowed of the victim ie similar prohibition to the
one in the family violence jurisdiction in Victoria.
6. Which people would be most appropriate to be appointed by the court to ask questions on
behalf of a self-represented person? For example, a court employee not involved in the
proceedings, other professionals, lay people.
No person without law degree and years of experience in family law jurisdiction should be allowed to ask
questions and be appointed by the court to ask questions. Lawyers are bound by ethical obligations and
will not ask questions of the victim that are not relevant or the questions that are harassing. Only lawyers
have the skills to ascertain the relevance of questions to the issues in dispute, understand the court
process and rules of evidence.
7. What qualifications, if any, should the court-appointed person have?
Law degree, minimum of 5 years of experience at the bar with expertise in family law jurisdiction, be on the
High Court roll ie admitted to practice in any federal court.
8. Should any requirements regarding who the court can appoint and their qualifications be
included in the Family Law Act?

Yes. Requirements are : law degree with minimum of 5 years of experience at the bar with expertise in
family law, be on the High Court roll ie admitted to practice in any federal court.
9. Should any further information about the scope of the role of the court-appointed person be
included in the Family Law Act? For example:
• how the court-appointed person obtains questions from a self-represented party
• the level of engagement the court-appointed person should have with a selfrepresented party on whose behalf they are asking the questions
• whether the court-appointed person should be present in court for the whole of the
proceedings or just during cross-examination
• what discretion the court-appointed person can exercise (if any) in relation to asking
the questions they have been provided by a self-represented party
• whether the court-appointed person can ask any questions of their own (not
provided by the self-represented party) during cross-examination
• whether they are under a duty to cooperate with other parties to the proceedings
such as an Independent Children’s Lawyer appointed in a case, and
• the intersection between the court-appointed person’s role and that of the judicial
officer.
Yes, all of the above be included in the legislation.A person appointed by the court should be present in
court for the whole of the proceedings. A person appointed should not be asking all the questions that a
perpetrator requests to be asked as some of them would be harrassing and irrelevant.
The court can disallow certain questions and the court has such power now.
Court appointed person should maintain his/hers impartiality to avoid unnecessary appeals.
10. Should a self-represented person be allowed to nominate the person who is appointed by
the court to ask questions on their behalf?
Should not be allowed because if that person would like a choice then he/she should be financing it
themselves not the taxpayers.
11. Do you have any concerns about the court-appointed person model?
Potentially, unsatisfied party may raise an issue of conflict of interests between the role of the court and
the role of the court-appointed person and raise an issue of procedural fairness. Such dissatisfied party
may appeal which will transpire into the victim of violence needing to participate in appeal and needing to
repeat their stories.
12. Should the court only grant leave for direct cross-examination to occur if both parties to the
proceedings consent? i.e. where an alleged victim consents to being directly
cross-examined or consents to conducting direct cross-examination, should the alleged
perpetrator’s consent also be required?
No direct cross-examination should be allowed and such ban should be in legislation. Asking for consent
would put more pressure on the victim and may subject victim to “the system abuse”.
13. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will have a harmful impact on the party that is the alleged
victim of the family violence?
No. Judicial officer’s expertise is not in the area of assessing “harmful effect on the party”, court are not
designed to make those assessments and their roles are different.
14. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will adversely affect the ability of the party being
cross-examined to testify under the cross-examination, and the ability of the party
conducting the cross-examination to conduct that cross-examination?
No, there should be complete ban on cross-examination of a victim by perpetrator. There should be
complete prohibition of a victim needing to directly cross-examine the perpetrator as well.

15. Are there any other issues the court should be required to consider before granting leave
for direct cross-examination to occur?
No, it is not appropriate to leave this up to the discretion of judicial officers. We are advocating for
complete prohibition of cross-examination of vitims by perpetrators.
16. Should the amendments apply to proceedings started before the law comes into effect, or
should they only apply to proceedings started after the law comes into effect?
Those amendments should apply for proceedings that started before the law comes into effect.
17. Should any changes be made to the proposed amendments to ensure that all parties receive a
fair hearing?
Both parties be granted access to court appointed lawyers for the final hearing.
18. Should any changes be made to the proposed amendments to ensure that the courts can be
satisfied that any cross-examination of the parties that occurs through a court-appointed
person will enable the judicial officer to accord procedural fairness to the parties?
There should be analysis of the law undertaken.
19. Should any changes be made to the proposed amendments to ensure that the courts are
able to make informed decisions?
Access to court appointed lawyers at final hearings as a minimum requirement when family violence is
alleged will go towards ensuring that courts make informed decisions.
20. Should any changes be made to the proposed amendments to ensure that they do not have
any unintended consequences for victims of family violence?
Draft legislation be released for consultation which will ensure that no unintended consequences are
achieved. Consultation with stakeholders will be advantageous to avoid any unnecessary consequences.
21. Any general comments.
Ongoing funding of community legal centres for family lawyer matters, particularly the ones that work with
culturally diverse clients, will ensure that clients who do not fit the restrictive eligibility criteria for legal aid
funding will have their rights protected and will ensure that safe arrangements are made for the children.
Funding should be made available to community legal centres to engage barristers for clients in final and
interim defended hearings.
Cultural competency training will also be beneficial for all family law practitioners, family report writers and
judges to ensure that CALD people are participating effectively in the court process.
Training for interpreters in legal jargon is mecessary as well as increase in the pool of available
interpreters. Female victims of violence should have access to female interpreters who speak the same
dialect as their clients. For example, Arabic is spoken in 22 countries and many countries have different
dialects which may transpires at times into an Arabic interpreter not being able to communicate in a dialect
that client understands.
Thank you for consulting.

