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1. Should direct cross-examination only be automatically banned in specific circumstances?
Yes
2. Should direct cross-examination be banned in each of the specific circumstances set out in
the new proposed subsection 102NA(1)?
Yes
3. Should direct cross-examination be banned in any additional circumstances not referred to
in the new proposed subsection 102NA(1)? For example, in the courts’ Notice of Risk/
Notice of Child Abuse, Family Violence or Risk of Family Violence.
Yes. The automatic ban should also apply if:
•

•
•
•

A court has made a finding against the alleged perpetrator in other proceedings related to
another party, witness or another person, such as tortious assault in a spouse relationship, a
Kennon claim or a conviction arising from family violence in another relationship
The affidavit material and/or notice of risk disclose alleged facts which would give rise to an
indictable offence at state law, related to another party, a witness or another spouse;
The criteria in proposed subsection 102NA(1) applies to a witness who is not a party to the
proceedings
The self represented party has been declared a vexatious litigant

4. Should any ban on direct cross-examination apply to both parties to the proceedings
asking questions of each other, or only to the alleged perpetrator of the family violence
asking questions of the alleged victim?
It should apply to both parties, and any witnesses to whom the criteria in subsection 102NA(1) apply

5. Should the discretionary power only be exercised on application by the alleged victim, or by
the courts’ own motion, or should the alleged perpetrator also be able to make an
application to prevent direct cross-examination?
Any party should be permitted to apply to prevent direct cross examination. The court's discretion should
not be limited by the positions or proposals of the parties.
6. Which people would be most appropriate to be appointed by the court to ask questions on
behalf of a self-represented person? For example, a court employee not involved in the
proceedings, other professionals, lay people.
Any proposal to appoint a person who is not a legal practitioner is inefficient and inappropriate. Legal aid
should be funded for victims of family violence. This proposal is a poor substitute to representation and
advice for FDV victims.

A McKenzie friend or non-lawyer advocate is not appropriate.

A better model is for the judicial officer to receive and put the questions to the witness, as occurs in family
violence order proceedings under the Restraining Orders Act 1997 (WA).

7. What qualifications, if any, should the court-appointed person have?
The person should have legal or advocacy training, so as to be able to formulate the questions the
self represented person wants asked, in a way that will comply with the rules of evidence, such as
the rule in Browne v Dunn, the hearsay rule, negotiation privilege, litigation and client legal
privilege.

The person should have high level training in identifying family and domestic violence, specifically
systems abuse, and strategies to avoid collusion with the alleged perpetrator.

8. Should any requirements regarding who the court can appoint and their qualifications be
included in the Family Law Act?
Yes. With the high proportion of self represented litigants in this jurisdiction, access to justice will
be improved by the legislation educating the community about the court-appointed person's
qualifications and role (similar to the family consultant role).

9. Should any further information about the scope of the role of the court-appointed person be
included in the Family Law Act? For example:
• how the court-appointed person obtains questions from a self-represented party
• the level of engagement the court-appointed person should have with a selfrepresented party on whose behalf they are asking the questions
• whether the court-appointed person should be present in court for the whole of the
proceedings or just during cross-examination
• what discretion the court-appointed person can exercise (if any) in relation to asking
the questions they have been provided by a self-represented party
• whether the court-appointed person can ask any questions of their own (not
provided by the self-represented party) during cross-examination
• whether they are under a duty to cooperate with other parties to the proceedings
such as an Independent Children’s Lawyer appointed in a case, and
• the intersection between the court-appointed person’s role and that of the judicial
officer.
Yes, by means of explanatory notes and examples, such as those used in the Child Support
legislation

10. Should a self-represented person be allowed to nominate the person who is appointed by
the court to ask questions on their behalf?
Yes, provided the person is qualified or experienced as provided in the Act, and is has no personal
acquaintance with any of the parties or witnesses in the proceedings.

11. Do you have any concerns about the court-appointed person model?
Yes. Many. This is a poor substitute for adequate legally aided representation. It is a micro-law
that does little to address the systemic mistreatment of FDV victims in the family law system.

12. Should the court only grant leave for direct cross-examination to occur if both parties to the
proceedings consent? i.e. where an alleged victim consents to being directly
cross-examined or consents to conducting direct cross-examination, should the alleged
perpetrator’s consent also be required?

No. The Parliament and the Court should be mindful of the possibility of the alleged victim's
consent being procured by duress or the anticipation of further violence, and the provision or
withholding of consent by the alleged perpetrator being a further opportunity for the perpetrator to
engage in systems abuse.

13. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will have a harmful impact on the party that is the alleged
victim of the family violence?
No. It goes without saying that cross-examination is harmful to any witness, and courts do not
have the expertise to determine in advance if a victim will be harmed by cross-examination. The
appropriate baseline from which the courts should operate is to protect witnesses from harm, not to
require witnesses to adduce evidence to prove the harm.

14. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will adversely affect the ability of the party being
cross-examined to testify under the cross-examination, and the ability of the party
conducting the cross-examination to conduct that cross-examination?
No. It is obvious that a self represented person will be less able to testify when questioned by the
alleged perpetrator, or conduct cross examination than a skilled lawyer or advocate, even less so
when facing an alleged perpetrator. The appropriate baseline from which the courts should operate
is to protect witnesses from harm, not to require witnesses to adduce evidence to prove the harm.

15. Are there any other issues the court should be required to consider before granting leave
for direct cross-examination to occur?
Yes:
•
•
•

Whether the rules of evidence should be applied strictly
The factors set out in Re F: Litigants in Person Guidelines [2001] Fam CA 348
Whether the hearing should be adjourned for the purpose of the Court requesting legal aid
funding for a litigant in preference to direct cross examination
Whether the application/request for direct cross-examination was initiated by the alleged victim or
the alleged perpetrator.

16. Should the amendments apply to proceedings started before the law comes into effect, or
should they only apply to proceedings started after the law comes into effect?
The amendments should have retrospective effect. Every alleged victim deserves this protection
and should not be prejudiced as a consequence of when the proceedings were commenced.

17. Should any changes be made to the proposed amendments to ensure that all parties receive a
fair hearing?
Yes
18. Should any changes be made to the proposed amendments to ensure that the courts can be
satisfied that any cross-examination of the parties that occurs through a court-appointed
person will enable the judicial officer to accord procedural fairness to the parties?
Yes. There is insufficient information in the discussion paper and the exposure draft to ascertain
who it is proposed the court should appoint to ask the questions, and it is not clear if the court
appointed person will be bound by the same duties as other officers of the court.

19. Should any changes be made to the proposed amendments to ensure that the courts are
able to make informed decisions?
Yes.

More detail as to the role, duties and qualifications of the court appointed person are

required. It is not clear if the court appointed person is simply to be a conduit, to read out the
questions supplied by the self represented person, or to formulate the questions, or to analyse the
evidence and craft a case as an advocate or legal practitioner would.

20. Should any changes be made to the proposed amendments to ensure that they do not have
any unintended consequences for victims of family violence?
Yes. Consider the scope for systems abuse. See the National Family and Domestic Violence
Bench Book for detailed explanation. Also consider the position of the alleged victim, potentially
having to explain the story to multiple people in multiple agencies multiple times – this proposal
adds yet another, who is not an advocate or assessor who could necessarily add any more value
to the forensic process, other than as substitute for adequate legal aid.

21. Any general comments.
This change is better than the current position but still inadequate.

Family law needs a systemic review in light of the overarching principle of protecting vulnerable
people, and erring on the side of protection over provision of equal treatment of parties or innocent
until proven guilty.

Judicial officers, legal practitioners and service providers have become

desensitised to family and domestic violence, to the extent that victims are not believed, even
when cogent evidence is presented to the court.

The definition of family violence in Section 4AB of the Family Law Act 1975 needs further
examples added to include:
•
•
•

Financial abuse
Emotional abuse
Systems abuse,

The Notice of Risk/Notice of Child Abuse should be accepted for filing in each circumstance as
listed in s4AB.

