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1. Should direct cross-examination only be automatically banned in specific
circumstances?
It is our experience that family violence is under-reported. Therefore, in the event of an allegation of
family violence between parties, and with the request of the victim of family violence, that crossexamination should be banned. The process of a ban should be easy, unilateral and made known to
litigants before any court proceedings.
2. Should direct cross-examination be banned in each of the specific circumstances set out in
the new proposed subsection 102NA(1)?
Yes, we support the cross examination be banned in the proposed subsection 102NA(1) unless the victim
of family violence has requested that cross-examination be allowed. We further endorse that the court may
suggest the ban to prevent direct cross-examination on the application of either the examining party or the
witness party. We make this recommendation noting that domestic violence is not always fully recognized,
by the victim until they have sought assistance or have had time to process. The extend of the family
violence, and the subsequent impact of cross examination may be realised during the proceeding.
3. Should direct cross-examination be banned in any additional circumstances not referred to
in the new proposed subsection 102NA(1)? For example, in the courts’ Notice of Risk/
Notice of Child Abuse, Family Violence or Risk of Family Violence.
Notice of risk should include child abuse, risk and threats to extended family members / friends and or
pets. It should also be flexible to include the ‘process of separating’ as this in itself is an event that may
trigger family violence.
4. Should any ban on direct cross-examination apply to both parties to the proceedings
asking questions of each other, or only to the alleged perpetrator of the family violence
asking questions of the alleged victim?
The ban should apply to the alleged perpetrator of the family violence asking questions of the alleged
victim but we also endorse that the court may suggest an order to prevent direct cross-examination on its
own initiative or on the application of either the examining party or the witness party.
5. Should the discretionary power only be exercised on application by the alleged victim, or
by the courts’ own motion, or should the alleged perpetrator also be able to make an
application to prevent direct cross-examination?
We do not see any cause of the alleged perpetrator to be able to make an application to prevent direct
cross-examination and have concerns that it could be a strategy for the alleged perpetrator.
6. Which people would be most appropriate to be appointed by the court to ask questions
on behalf of a self-represented person? For example, a court employee not involved in the
proceedings, other professionals, lay people.
All of the stated options should be available and the final decision would be of the self-represented
person.
7. What qualifications, if any, should the court-appointed person have?
The court employee not involved in the proceedings, other professionals, or the court-appointed person, at
a minimum, have undertaken awareness training of domestic violence. Understand how an alleged
perpetrator and the victim will experience and may react to the process of cross-examination and court
proceedings. We also see merit in the person gaining an understating of the court process and the role of
cross-examination.
8. Should any requirements regarding who the court can appoint and their qualifications be
included in the Family Law Act?

If it is a court employee not involved in the proceedings, other professionals , or the court-appointed person,
at a minimum, we anticipate that they have undertaken awareness training of domestic violence.
Understand how an alleged perpetrator and the victim will experience and may react to the process of
cross-examination. We also see merit in the person having some formal qualification but in the case of lay
person they could have an online tutorial to provide them with the general knowledge of the court process
and their role which should be free and available online.
9. Should any further information about the scope of the role of the court-appointed person
be included in the Family Law Act? For example:
• how the court-appointed person obtains questions from a self-represented party
Yes, it is essential that the self-represented party be fully informed of the process and
the court appointed person does not deviate from the known process. They should not
be another layer of confusion or a process for the self-represented party to manage.
• the level of engagement the court-appointed person should have with a selfrepresented party on whose behalf they are asking the questions.

At a minimum, they would need to meet with the self-represented party before all
court proceedings in order to prepare for questions and the proceedings.
•

•

•

•

whether the court-appointed person should be present in court for the whole of
the proceedings or just during cross-examination.
The whole of the proceedings to be prepared for subsequent proceedings.
what discretion the court-appointed person can exercise (if any) in relation to
asking the questions they have been provided by a self-represented party
None, all directions to be given by self-represented party. The court appointed person
may consult / advise the self-represented party but not to initiate questions without the
self-represented party endorsement.
whether the court-appointed person can ask any questions of their own (not
provided by the self-represented party) during cross-examination.
No, the court appointed person may consult / advise the self-represented party but not to
initiate questions without the self-represented party`s endorsement.
whether they are under a duty to cooperate with other parties to the proceedings
such as an Independent Children’s Lawyer appointed in a case, and
the intersection between the court-appointed person’s role and that of the judicial
officer.
The Children’s Lawyer and or the judicial officer could not direct the cross-examiner
(court appointed or lay person) and that the self-represented party can give directions,
liaise and seek advice from the cross-examiner.

10. Should a self-represented person be allowed to nominate the person who is appointed by the
court to ask questions on their behalf?
Yes, a self-represented person should be given the choice to nominate or ask the court to appoint on their
behalf.
11. Do you have any concerns about the court-appointed person model?
Yes, the premise of the court appointed person model is to support and protect the alleged victim from
direct cross examination, upon their request, from the alleged perpetrator. The model should not add
another layer to manage and or contend with for the self-represented party. The court appointed person or
lay person must follow the directions and liaise with the self-represented party.
12. Should the court only grant leave for direct cross-examination to occur if both parties to the
proceedings consent? i.e. where an alleged victim consents to being directly
cross-examined or consents to conducting direct cross-examination, should the alleged
perpetrator’s consent also be required?
No, only the consent of the alleged victim otherwise the court appointed person model would lose its
capacity to protect the victim from the trauma of cross-examination and the power to control will again be
that of the alleged perpetrator.
13. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will have a harmful impact on the party that is the alleged
victim of the family violence?
No, it should be at the request of the alleged victim and that the alleged victim should not need to reach a
‘threshold of harm’ for leave to be granted.
14. Should the court only grant leave for direct cross-examination to occur if it has considered
whether the cross-examination will adversely affect the ability of the party being crossexamined to testify under the cross-examination, and the ability of the party conducting the
cross-examination to conduct that cross-examination?
No, the alleged victim / the self-represented party can make that decision
15. Are there any other issues the court should be required to consider before granting leave for
direct cross-examination to occur?
The court should inform the self-represented party of:
•
The option of Teleconference.
•
Be informed of other support such as the duty officer, safe rooms etc..
All services to support victims of violence should be joined irrespective of when or how the courts are
informed of the violence.
16. Should the amendments apply to proceedings started before the law comes into effect, or
should they only apply to proceedings started after the law comes into effect?
Both, as some proceedings can span years and several proceedings.
17. Should any changes be made to the proposed amendments to ensure that all parties receive a fair
hearing?
We understand that all parties should have a fair hearing, have sufficient opportunity to make their case
and have the opportunity to test any adverse evidence presented by the other party. We don’t believe that
a ‘selected court appointed model’ (as it must be the choice of the victim of domestic violence) will disrupt
a fair hearing but rather protect the victims of family violence from re traumatisation from being directly
cross examined by the perpetrator of family violence. However, all changes should have an evaluation
process which enables the voices of the self-presenting party who is the victim of domestic violence. We
suspect that an evaluation would validate this legislation but there may be some enhancements.
18. Should any changes be made to the proposed amendments to ensure that the courts can
be satisfied that any cross-examination of the parties that occurs through a court- appointed
person will enable the judicial officer to accord procedural fairness to the parties?
We note that you have started to discard the ‘ lay person’ as an option and believe that this is still an

option.
19. Should any changes be made to the proposed amendments to ensure that the courts are
able to make informed decisions?
The courts have made determinations even when victims of family violence were re traumatisation from being
directly cross examined by, or directly cross examining, the perpetrator of family violence. In the event that
the victim of domestic violence has choosen to be part of the court appointed model we believe this should
enhance the current decisions making. The process of removing high-level trauma from the crossexamination by a preparator thus taking the trauma out of the cross-examination provides an opportunity for
questions to be more considered on their merit rather than imbedded in fear. It may also have the outcome
of reducing litigation abuse as the alleged perpetrator`s lever to continue his control and fear maybe reduced.
20. Should any changes be made to the proposed amendments to ensure that they do not have any
unintended consequences for victims of family violence?
Again, we suggest an evaluation that seeks to include the voice of victims of family violence and have
included two experiences to highlight the different needs of self-represented parties. We suggest that
experience (1) would be more common but we should not remove or discount the experience of (2) and
seek that the court appointed model can accommodate both elements.

21. Any general comments.
Our voice is for women affected by domestic violence and in particular women who self -represent because
they do not qualify for legal assistance, and or they can’t afford legal representation, and or the proceedings
have continued to the point that their funds are expunged. It is these women who enter and leave
proceedings isolated and without the buffers of legal support. We seek that the evaluation of newly
implemented legislation that bans, upon request from victims of domestic violence, direct cross- examination
to victims of domestic violence.
The evaluation should also quantify the amount of self-represented parties affected by domestic violence
who don’t have legal representation and why this the case. Increasing the option for women affected by
domestic violence to access legal support would be a progressive next step to compliment the
implementation of this legislation.

