Chairperson: Associate Professor Helen Rhoades
Members:

Ms Nicky Davies
Mr Clive Price
Federal Magistrate Kevin Lapthorn
Justice Garry Watts
Dr Rae Kaspiew
Mr Jeremy Culshaw
Ms Elizabeth Kelly

5 August 2011
The H on Robert McClelland MP
Attorney-General
Parliam ent H ouse
CAN BERRA ACT 2600
The H on Jenny Macklin MP
Minister for Fam ilies, H ousing, Com m unity Services and Ind igenous Affairs
Parliam ent H ouse
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Dear Attorney-General
Dear Minister

TERMS OF REFERENCE
On 1 August 2011, you wrote to the Family Law Council requesting that Council
consider and advise you urgently on the following issues in relation to the
requirement for left behind parents in Australia to pay child support or maintenance
where their child has been wrongfully removed from or retained outside Australia:
i. whether the Australian Family Law Courts should be able to suspend the
requirement for left behind parents to pay child support or maintenance where
the court has found a child to be wrongfully removed from or retained outside
Australia; and
ii. where removed by the court, what circumstances should apply to subsequently
reinstate the obligation to pay child support or maintenance.
In your letter, you noted that the Family Law Council should have regard to the
Hague Convention on the Civil Aspects of International Child Abduction in considering
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the above, and any benefits or risks to Australia in meeting its obligations under the
Hague Convention. Your letter also noted:
 that existing child support legislation continues the requirement for left behind
parents to pay child support or maintenance, and the ability of parents who
have wrongfully removed or retained a child overseas to apply for child
support or maintenance in Australia, and
 the general principle that child support is paid in the best interest of the child,
and that parents should pay child support regardless of whether or not they
have access to their children, but that (unlike domestic matters) when children
are wrongfully removed from or retained outside Australia, the left behind
parent is unable to access the Australian legal system or the Australian courts to
determine issues of care and protection for their children.
Council’s views and recommendations are set out below.

BACKGROUND
The H ague Convention on the Civil A spects of International Child A bduction (the
Convention) cam e into effect in Australia on 1 January 1987. The m ain aim s of the
Convention are to d iscourage parental child abd uction and , w here abd uction has
occurred , to ensure that child ren w ho are w rongfully rem oved to, or retained in,
another Convention country w ill be returned as quickly as possible to their country
of habitual resid ence.
In Australia, the Convention is im plem ented through section 111B of the Family Law
A ct 1975 (the Act) and the Family Law (Child A bduction Convention) Regulations 1986
(the Regulations). The Regulations establish the Secretary of the Attorney -General’s
Departm ent as the Com m onw ealth Central Au thority w ith responsibility for
coord inating the im plem entation of the Convention in Australia.
International law generally, and the Convention specifically, recognises that it is in
the best interests of child ren to be protected from the harm ful effects of w rongful
rem oval or retention, and that m atters relating to their long term care and protection
should be d eterm ined before the courts of their country of habitual resid ence.
Abd ucting child ren from Australia actively und erm ines the authority and
jurisd iction of the Australian courts and rem oves not only a left behind parent’s
rights of access to justice, but also those of the child , to be able to seek to have
m atters relating to the care and protection of the child appropriately heard and
d eterm ined by the Australian courts.
Existing child support and m aintenance legislation d oes not rem ove the requirem ent
for left behind parents to continue to pay child support or m aintenance, or the ability
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of parents w ho have w rongfully rem oved or retained a child overseas to apply for
child support or m aintenance in Australia, even w here the country in w hich they are
now resid ent is not a reciprocating jurisd iction for child support or m aintenance.
The w rongful rem oval from or retention outsid e Australia of a child also d oes not
have any im pact on the ability of the taking parent to apply for and be granted an
ad m inistrative assessm ent und er child support legislation.
The Child Support Registrar is required und er child support law to accept an
application that has been properly m ad e. A parent m ay m ake a proper application
for child support, so long as the parent liable for child support is a resid ent of
Australia, and the child is an Australian citizen. There is no flexibility und er child
support law for the Registrar to refuse to accept an application that has been
properly m ad e, or refuse to assess a parent on acceptance of their application.
Section 23 of the Child Support (A ssessment) A ct 1989 (the CSA Act) provid es that an
application for an ad m inistrative assessm ent of child support is properly m ad e if it
com plies w ith the CSA Act.
Section 24 of the CSA Act provid es that an application for an ad m inistrative
assessm ent of child support m ay be m ad e in relation to ‘eligible child ren’, that is, the
child ren are und er 18 years of age, are not a m em ber of a couple, are Australian
citizens and their parents separated after 1 October 1989.
Section 25 of the CSA Act provid es that a person m ay apply to the Registrar for an
ad m inistrative assessm ent of child su pport if they apply for both parents to be
assessed in respect of the costs of the child and if they are not living together.
If the person applying for child support is not a resid ent of Australia on the d ay on
w hich the application is m ad e, the application has to m eet the requirem ents of
section 29A and 29B of the CSA Act.
Should the Australian Family Law Courts be able to suspend the requirement for
left behind parents to pay child support or maintenance where the court has found
a child to be wrongfully removed from or retained outside Australia?
Currently the Australian Fam ily Law Courts are able to m ake a find ing that a child
has been w rongfully rem oved from or retained outsid e Australia w here an
application und er the Convention has been m ad e for the return of a child to
Australia to an overseas Central Authority. This is specifically consid ered in the
Convention und er Article 15, and is im plem ented in Australia in regulation 17 of the
Regulations.
Where the Court has m ad e such a find ing, consid er ation could be given to extend ing
that authority to includ e the ability to suspend the requirem ent for child support or

3

m aintenance to be paid by left behind parents w here the Court has found a child to
be w rongfully rem oved from or retained outsid e Austra lia.
Provid ing the Courts w ith the authority to suspend the requirem ent for a left behind
parent to pay child support or m aintenance in these circum stances m ay encourage
taking parents to return to Australia to m ake arrangem ents for their child (ren)’s lo ng
term care and protection und er the jurisd iction of the Australian Courts and legal
system . It is in the best interests of child ren to be protected from the harm ful effects
of w rongful rem oval or retention and to have issues relating to their care and
protection d eterm ined in their country of habitual resid ence.
It w ould be appropriate to exercise this authority only in cases w here a child has
been w rongfully rem oved from or retained outsid e Australia. This authority should
not apply w here a child has relocated w ithin Australia and a paying parent m ay be
having d ifficulty exercising access w ith their child , as a parent in this situation w ould
have the option of seeking enforcem ent through the Australian Fam ily Law Courts
and assistance generally through the Australian fam ily law system .
The authority of the Courts to m ake a d eclaration that a rem oval or retention of a
child is w rongful is currently lim ited to Convention countries. There m ay be m erit in
extend ing this authority to situations w here child ren have been rem oved to or
retained in non-Convention countries, or w here the situation d oes not otherw ise fall
und er the Convention, as in those circum stances left behind parents m ay be unable
to access legal avenues in the overseas country to arrange for the return of their child
or obtain access to their child .
Where a d ecision has been m ad e by a court to suspend an obligation to pay child
support or m aintenance, Council is of the view that this should rem ove any
obligation to pay child support or m aintenance by the left behind parent for the tim e
that any such suspension is in force. Any obligation to pay such support should not
accrue in the interim period prior to any such obligation being reinstated .
Recommendation 1: Authority should be given to the Australian Family Law
Courts to be able to suspend the requirement for left behind parents to pay child
support or maintenance w here the court has found a child to be w rongfully
removed from or retained outside Australia. This should apply to both
Convention and non-Convention countries. Any obligation to pay such support
should not accrue in the interim period prior to any such obligation being
reinstated.
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If the Attorney-General and Minister consider that it would be appropriate for the
Australian Family Law Courts to be able to suspend the requirement for left
behind parents to pay child support or maintenance where the court has found a
child to be wrongfully removed from or retained outside Australia, what defences
or exceptions should apply?
Article 13 of the Convention provides that the judicial or administrative authority
may refuse to order a child’s return under the Convention if a person opposing the
return establishes one or more of the following:


the person seeking the return of the child was not actually exercising rights of
custody to the child at the time of the child’s removal to or retention in
Australia;



the person seeking the return of the child consented or subsequently
acquiesced to the child being removed to or retained in Australia;



there is a grave risk that the return of the child would expose the child to
physical or psychological harm or otherwise place the child in an intolerable
situation; or



the child objects to being returned, the objection is beyond mere expression of
a preference or of ordinary wishes and the child has attained an age and
degree of maturity at which it is appropriate to take account of his or her
views.

It would be appropriate to incorporate these considerations in legislation conferring
on the Courts the ability to declare the removal or retention of a child wrongful and
subsequently consider suspending the requirement for a left behind parent to pay
child support or maintenance.
Specifically, where a Court has found that the left behind parent was not actually
exercising rights of custody in relation to the child at the time of the child’s removal
or retention, or where the left behind parent consented to or subsequently acquiesced
to the removal or retention of the child, the removal or retention could not be
declared wrongful.
In determining whether the removal or retention is wrongful, the Court should also
have regard to whether the taking parent was fleeing from violence, whether the
child objects to returning to Australia, and any other factors it considers relevant.
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Recommendation 2: A range of exceptions should apply to the discretion of the
Courts to suspend the requirement for left behind parents to pay child support or
maintenance where the court has found a child to be wrongfully removed from or
retained outside Australia.
Where the person applying to the Family Law Courts was not actually exercising
rights of custody to the child at the time of the child’s removal from or retention
outside Australia, or consented or subsequently acquiesced to the child being
removed from or retained outside Australia, the removal or retention should not
be deemed wrongful.
When determining whether the removal or retention is wrongful, the Court should
also have regard to whether the taking parent was fleeing from violence, whether
the child objects to returning to Australia, and any other factors it considers
relevant.
Where the obligation to pay child support or maintenance is suspended by a court,
what circumstances should apply to subsequently reinstate the obligation to pay
child support or maintenance?
The suspension of an obligation to pay child support or maintenance would ideally
be a temporary measure to encourage the return of a child to Australia where
arrangements for their long term care and protection can be appropriately
determined by the Australian Family Law Courts, or to encourage parents to
otherwise come to an agreement in relation to the long term care and welfare of their
child. Suspension should act to terminate the obligation to pay child support or
maintenance until the obligation is formally reinstated. The obligation to pay child
support or maintenance should be reinstated upon agreement between the parties;
by the return of the child to Australia; or by declaration of the Family Law Courts
upon application by either party, including in circumstances where an order is
subsequently made permitting a parent to relocate the child to another country.
These options recognise that in some cases the return of a child to Australia may not
necessarily be the most appropriate outcome.
Recommendation 3: The obligation to pay child support or maintenance should be
reinstated upon agreement between the parties; by the return of the child to
Australia; or by declaration of the Family Law Courts upon application by either
party, including in circumstances where an order is subsequently made permitting
a parent to relocate the child to another country.
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I am, of course, happy to discuss any of the issues raised in this letter of advice with
you at your convenience.
Yours sincerely

Justice Garry Watts
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