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the tabling of sunsetting lists assists in ensuring that agencies identify instruments for which they are
responsible under the Administrative Arrangements Orders, there has been little guidance on the
responsibility of such agencies to consult with other portfolios in the circumstance outlined above. As a
result, there is some ambiguity as to which agency is ultimately responsible for ensuring appropriate
action is taken in relation to sunsetting instruments.

7. Is there a need to develop policy or legislative guidance on undertaking reviews of sunsetting
legislative instruments?

Under the existing framework, rule makers are responsible for determining what processes they will
undertake to ensure that instruments are reviewed appropriately. This includes identifying the level and
breadth of consultation, and whether or not an exposure draft is required. We continue to support a
devolved model, in recognition that rule makers typically possess detailed policy background, including
an understanding of the range and interests of affected stakeholders, leaving them wéll~placed to make
these judgements. A ‘one size fits all' approach is unlikely to be effective given the diversity and range of
instruments across the Commonwealth.

Deferral of sunsetting

8. What (if anything) could and should be done to streamline the deferral process?

The deferral process involves a number of stages involving at least the rule-maker, Attorney-General,
AGD and OPC. High workloads and competing priorities may result in delays which are outside the
control of the responsible agency. In addition, rule makers cannot guarantee that a deferral request will
be granted, and must proceed on the basis that it will not (leading to unnecessary work during the
period that a request is under consideration). In order to support the efficient operation of the deferral
process, the Department recommends that consideration be given to simplifying the process for
approving deferrals.

For example, including pro-forma letters seeking deferral in the Guide to Managing Sunsetting of
Legislative Instruments would assist to streamline the process, as would delegating the power to
approve (discussed below).

9. What (if any) changes should be made to the criteria in section 51 to provide greater clarity and
ensure closer alignment with the purposes of the sunsetting framework?

We support the inclusion of an additional criterion for deferral that would more explicitly address
circumstances in which other legislation or policy reform proposed by the Government would
significantly impact the legislative instrument to be remade. This would recognise the undesirability of
remaking instruments in a fluid legal environment which may require them to be remade again within a
short period of time.

In the context of the Copyright Regulations 1969, significant complexity occurred as a result of seeking
deferral while also simultaneously seeking to amend portions of the Copyright Act 1968 that operate in
conjunction with the Regulations.

10. Should the Attorney-General have the power to defer the sunsetting of an instrument for more
than 12 months?

Yes, in appropriate circumstances. In the context of the Copyright Regulations 1969, an additional 12-
month deferral granted in March 2017 may prove insufficient to enable the Regulations to be remade
and tabled in time for the parliamentary disallowance period to expire prior to the instrument’s
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sunsetting date (April 2018). A 2-year deferral would have allowed more time for the disallowance
period to conclude before the sunset date.

11. To what extent is the prorogation of Parliament an appropriate criterion to justify the deferral of
the sunsetting of an instrument?

This would be an appropriate criterion in relation to legislative instruments requiring decisions of a kind
that would be inappropriate to make during a caretaker period, in line with the conventions.

12. Should section 51 be amended to replace all references to ‘cease to have effect’ with ‘repealed’?
Yes, we agree that references to ‘cease to be in force’ could be replaced with ‘repealed’.
14. Should the power to grant deferrals of sunsetting be delegable?

Yes. Delegating the power to grant deferrals of sunsetting would provide increased flexibility to
expedite the deferral process. We query whether this could be arranged in accordance with section 17
of the Law Officers Act 1964,

15. Is the tabling requirement for certificates of deferral appropriate?

The Department supports removing the tabling requirement for reasons of administrative efficiency.
However, the Department recognises that there is a tension between achieving this objective and
maintaining accountability to the Parliament, and defers to the views of the Committee on how an
appropriate balance should be struck.

16. Would it be appropriate for mare than one deferral of sunsetting to be granted for the same
instrument?

Yes, this may be appropriate in certain circumstances, such as where a sunsetting instrument is complex
or large, or would be affected by a bill before the Parliament.

Alignment of sunsetting to facilitate thematic review

18. Is it appropriate for section 51A declarations to be subject to disallowance?

The Department sees no compelling reason to justify making section 51A declarations exempt from
disallowance.

Nature of ‘single review’

20. Should section 51A allow the Attorney-General to align the sunsetting dates of instruments that
have been the subject of a completed review, in order to facilitate the implementation of the findings
of that review?

Yes, that would be practical approach to the benefit of both Government and stakeholders.
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Nature of ‘alignment’

22, Should the Attorney-General have the power to ‘align’, to a later date, the sunsetting dates of
instruments that already have the same scheduled sunsetting date? To what extent would this
support the purpose of section 51A?

Yes, this would be a more flexible and practical approach. It would enable the coordinated review of
multiple instruments sunsetting on the same date that are thematically or otherwise related to
instruments sunsetting on another date.

Parliamentary roll over

25. Is it appropriate that the availability of parliamentary roll over of a legislative instrument relies
upon that instrument’s appearance in a sunsetting list or a certificate of deferral, and that there is a
6-month time limit on moving such a resolution?

The 6-month time limit appears to be an unnecessary qualifier on the Parliament’s discretion. An
alternative approach could be to limit a roll over resolution to be made at any time after the instrument
is included in a sunsetting list or deferral certificate.

26. Should Parliament be able to roll over legislative instruments that have had their original
sunsetting dates changed by a declaration of alighnment under section 51A?

Yes.

Exemptions from sunsetting

27. To what extent does the scope of the current sunsetting exemptions achieve the broader
objectives of the sunsetting framework?

We understand that the broader objectives of the sunsetting framework include reducing red tape,
delivering clearer laws and aligning existing legislation with Government policy. The Department
considers that the current sunsetting exemptions work well against these objectives. However, it may
be appropriate to periodically review these (e.g. once every five or ten years).

28. Is there an appropriate halance between the operation of the exemption provisions and the
administrative burden for the responsible agency?

We make no general comment but, in the context of the National Classification Code, the operation of
the exemption provisions have resulted in a very low administrative burden for the Department,
because the exemption in section 54(1) of the Legislation Act is clear.

Class exemptions

29. To what extent is section 54 still appropriate, having regard to the broader objectives of the
sunsetting framework?

Section 54(1) appropriately recognises that instruments that are part of an intergovernmental scheme
should not be subject to a unilateral sunsetting process. Removing this exemption would cause
significant problems for the operation of the National Classification Scheme, for example, because
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sunsetting would repeal an instrument in the Commonwealth which is only one of the jurisdictions party
to the scheme.

30. Should subsection 54(1) be amended to include intergovernmental bodies or schemes involving
the Territories, not just the States?

Yes. The Department does not see any reason to specifically exclude intergovernmental bodies or
schemes involving the Territories.

Specific exemptions

33. Should the criteria for granting specific exemptions from sunsetting be set out in legislation,
rather than policy?

No. The Department does not see any need for the criteria for granting specific exemptions to be set
out in legislation; the policy as it currently stands has been working well.

Notifiable instruments

35. Should notifiable instruments be subject to the sunsetting framework, or alternatively a modified
automatic repeal or bulk repeal process?

Sunsetting is not appropriate for all notifiable instruments, as they often may be intended to replace
instruments that were included on the Gazette but not legislative in character.

Powers to make notifiable instruments can be made subject to the sunsetting framework on a
case-by-case basis by either the enabling legislation, or an instrument made under the Legislation Actin
accordance with subsection 11(3).

We note that sections 48A-48D (automatic repeal of amending, repealing and commencement
instruments) already apply to notifiable instruments. We note that section 48E (bulk repeal by
regulation) also already applies to notifiable instruments.

36. Is there a need for a formal, established mechanism by which notifiable instruments can be
amended, replaced, repealed, superseded or simply removed from the Notifiable Instruments
Register?

The power to amend or repeal a notifiable instrument (however described) should stand on the face of
the enahling legislation, read together with subsection 33(3) of the Acts Interpretation Act 1901.

We do not see grounds for removal of notifiable instrument from the Register unless, for example, an
instrument was registered in error (e.g. it was not a notifiable instrument, or was not actually made).
This recognises the register’s function as a permanent and authoritative repository of law.

The Federal Register of Legislation

37. How useful is the sunsetting information provided on the FRL? What could be done to enhance
this information?

It would be helpful if information provided on the FRL was more easily searchable by rule-maker. This
could prevent the issue identified in the response to question 6, by allowing responsible agencies to
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search for instruments made by their relevant rule-maker irrespective of the administering department
of the enabling legislation under which they were made. The Department strongly supports further
consideration of other search functions which the FRL could be expanded to include.

This information could also further be improved by enabling users to download search data in Excel
format, to assist with planning for medium to long term sunsetting processes.

Please also see our answer to question 38 below.

Automatic repeal

38. To what extent are the automatic repeal provisions appropriate?

The Department considers these provisions to be appropriate. However, we suggest considering
whether or not these provisions, once repealed, should be incorporated in the text of endnotes in
compilations, or whether the table in the “Legislation History” endnote is sufficient. The usefulness of
endnotes in compilations would also be greatly enhanced if FRL numbers and Year/Act numbers were
hyperlinked rather than requiring users to conduct further searches to find relevant Acts and
instruments.

39. Should Division 1 of Part 3 of Chapter 3 be amended to increase the time between the making of a
purely amending or commencement instrument and its automatic repeal?

No. The Department sees no reason why this would be necessary.
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