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Introduction

The Access to Justice Division of the Attorney-General’s Department (AGD) is seeking to
improve the empirical evidence available about the operation of the federal civil justice
system. The term “federal civil justice system” is used in a broad and inclusive sense to
describe the various pathways people and businesses take to resolve problems that have a
legal dimension arising under commonwealth law.

The need for evidence in respect of the federal civil justice system has been identified in a
number of recent reports and commentary, particularly in the Strategic Framework for
Access to Justice (“the Strategic Framework”) published by AGD in 2009 and The Resolve to
Resolve - Embracing ADR to Improve Access in the Federal Civil Justice System (“ the Resolve
to Resolve Report”) published by the National Alternative Dispute Resolution Advisory
Council (NADRAC) also in 2009".

The strength of evidence-based policy making has been recognised by international bodies
like the World Bank,” the OECD® and the World Justice Project,” as well as governments,
most notably the “what counts is what works” approach of the Blair government in the
United Kingdom.? In Australia, a number of reforms over the last three decades have been
driven by domestic and overseas evidence, from financial market deregulation in the 1980s
to changes in private health insurance regulation. However, evidence-based policy making
has not historically been used across every sector of government, and the poor
consequences of this have been recognised by the Productivity Commission®. As noted by
the Chairman of the Productivity Commission Gary Banks, “policies that haven’t been
informed by good evidence and analysis fall more easily prey to the ‘Law of Unintended
Consequences’... which can lead to costly mistakes.”’

Since 2008, a key government objective for the public service has been “to ensure robust,
evidence-based policy making process” across the full spectrum of government,® with policy
design and evaluation being “driven by analysis of all the available options, and not by
ideology”®. Mr Banks identified among the “essential ingredients” for effective evidence-
based policy making, a sound methodology and good quality data.

The civil justice system lacks an evidence base. His Honour Acting Justice Sackville recently
described this problem in his address to the Third National Access to Justice and Pro Bono
Conference:

1 The Access to Justice Taskforce’s Report A Strategic Framework for Access to Justice in the Federal Civil Justice System
NADRAC Report The Resolve to Resolve - Embracing ADR to improve access to justice in the Federal Civil Justice System.
2 World Bank Data Overview viewed at: http://data.worldbank.org/about/data-overview.

3 OECD Recommendation of the Council on Good Institutional Practices in Promoting Policy Coherence for Development, 29
April 2010, viewed at:
://acts.oecd.org/Instruments/ShowlInstrumentView.aspx?InstrumentlD=260&InstrumentPID=260&Lang=en&Book=

4+World Justice Project Rule of Law Index 2010, p. 1, viewed at: http://worldjusticeproject.org/rule-of-law-index.

5 See: Philip Davies, American Institute for Research Making Policy Evidence-Based: The UK Experience (presentation at
the World Bank MENA Regional Impact Evaluation Workshop, 13-17 January 2008), viewed at:
siteresources.worldbank.org/.../English_EvidenceBasedPolicy_Davies_Cairo.pdf.

6 See: Productivity Commission Chairman Gary Banks speech “Evidence-based policy making What is it? How do we get
it?” 4 February 2009, pp. 4-5, viewed at: http://www.pc.gov.au/speeches/cs20090204.

7 Productivity Commission Chairman Gary Banks speech “Evidence-based policy making What is it? How do we get it?”, 4
February 2009, p. 5, viewed at: http://www.pc.gov.au/speeches/cs20090204.

8 Address of The Hon Kevin Rudd MP, Prime Minister of Australia to Heads of Agencies and Members of the Senior
Executive Service, 30 April 2008, viewed at http://www.apsc.gov.au/media/rudd300408.htm.

9 Ibid.



http://data.worldbank.org/about/data-overview
http://acts.oecd.org/Instruments/ShowInstrumentView.aspx?InstrumentID=260&InstrumentPID=260&Lang=en&Book=False
http://acts.oecd.org/Instruments/ShowInstrumentView.aspx?InstrumentID=260&InstrumentPID=260&Lang=en&Book=False
http://www.apsc.gov.au/media/rudd300408.htm
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The principal difficulty here is that analyses of access to justice issues tend to be
fragmented. Inquiries or research studies, understandably enough, tend to concentrate
on particular features of a much broader and more complex landscape. Many studies
and reports have examined the provision of legal aid services, the efficacy of pro bono
schemes, the impact of judicial case management in litigation, the benefits of
alternative dispute resolution, the role of the legal in exacerbating indigenous
disadvantage, the protections affected by anti-discrimination and human rights
legislation or the role of law reform in remedying injustices inflicted on poorer groups
in the community. It is much rarer — and much more difficult — for a public agency or
research body to attempt to fit the various parts of the access to justice jigsaw
together. Policy makers in Australia need guidance on how each component of the
jigsaw fits with the others. They also need empirical information that enables them to
assess the effect of new programs over time.™

There is no doubt that the development of an evidence base for the federal civil justice
system will be an iterative process spanning many years. Compiling an evidence base for a
justice system inevitably involves working through a range of conceptual and practical
difficulties.'’ The example of the work done by State and Territory governments and the
Australian Bureau of Statistics in relation to the criminal justice system illustrates the
complexity of the task, but also the value of the endeavour, with the range of detailed
evidence now available about the criminal justice system across Australia. The health and
social welfare sectors also provide examples of the power of an evidence base to allow for
monitoring and evaluation at a system level” and to inform resource allocation. An
evidence base also provides a resource and a focus for further research and evaluation in
the sector.

The is also no doubt that it is an opportune time to embark upon the process of building an
evidence base for the federal civil justice sytem. (insert here further information about why
the time is right provided by reference group members)

In this context, AGD has embarked upon a project to design the architecture necessary for
the future collection of data about the federal civil justice system which, when implemented,
will:
Enable the Government to access data that will establish whether and to what extent its
public policy objectives for the federal civil justice system are being met
Outline the parameters for a broader set of data that could be collected and made
accessible to government and researchers from a broad range of disciplines to enable
them to answer a range of questions about the federal civil justice system
Establish priorities for the collection of data about the federal civil justice system, which
can be implemented progressively if necessary, depending on resources, and
Establish uniform criteria for the collection of data across different organisations and
service types so that the data collected can be accurately compared.

10 Hon Acting Justice Ronald Sackville AO, QC, Access to Justice: Towards an Integrated Approach, 2010 National Access to
Justice and Pro Bono conference, at pp. 16-17.

11 The World Bank, Performance Measures Topic Brief, viewed at

http://web.worldbank.org/WBSITE /EXTERNAL/TOPICS /EXTLAWJUSTINST/0,.contentMDK:20756997~menuPK:19901
89~pagePK:210058~piPK:210062~theSitePK:1974062~isCURL:Y,00.html.

12 see Australian Institute of Health and Welfare,! OOOOATI EA8 & ( AA1 OE o1 uT

http://www.aihw.gov.au/publications/index.cfm/title /10872


http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20756997~menuPK:1990189~pagePK:210058~piPK:210062~theSitePK:1974062~isCURL:Y,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20756997~menuPK:1990189~pagePK:210058~piPK:210062~theSitePK:1974062~isCURL:Y,00.html
http://www.aihw.gov.au/publications/index.cfm/title/11374
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AGD has commissioned this paper to address some threshold issues for the project and provide a
basis for consultation with stakeholders at this early stage.

This paper grapples with the complex issues that arise when considering how to establish an
evidence base to inform:
The Commonwealth Government about whether its policy objectives for the federal civil
justice system are being met, and
The Australian community about the current state of access to federal civil justice.

It is essential that the architecture for collection of data about the federal civil justice system
has the confidence of all stakeholders. AGD seeks to use the data to establish an evidence
base for future action. While there is no doubt that data will be subject to varying
interpretations about its meaning and import, it is essential that all stakeholders have a level
of confidence in:

The relevance of the data to be collected

The integrity of the data collection processes proposed

The validity of the key performance indicators applied to the data, and

The ability of the data to provide a sound evidence base.

As some of the data is likely to be sought from the administrative records of stakeholders, it
is also essential that stakeholders are willing and able to provide valid and reliable data.
Even where the provision of data can be contractually mandated by a funding agreement,
the quality of the data provided is likely to be higher if stakeholders see value in the data
collection rather than see it simply as a compliance requirement. Consultation with
stakeholders is likely to build confidence in the validity and value of the data collection
proposed™.

The views of stakeholders are welcomed in relation to this consultation paper. Questions to
focus consultation are set out below.

1 The federal civil justice system

In part 1, this paper describes a broad system of federal civil justice from the perspective of
a person seeking a pathway through the system to resolve a problem. The concern of this
paper is not just the formal justice system of courts and tribunals, and not just the various
ways of resolving disputes that are called “alternative dispute resolution”. It also
encompasses the way people solve problems and resolve disputes in their everyday lives™.

The system is described by reference to the services that a person might access as they take
action to solve their problem, rather than by reference to service provider agencies or
institutions. The range of services described goes beyond traditional legal services and
encompasses services to build individual and community resilience and the capacity to solve
problems and resolve conflict.

Consultation question 1
Does part 1 provide an accurate description of the services available in the broader federal
civil justice system?

13 Vera Institute of Justice, Measuring Progress towards Safety and Justice: A Global Guide to the Design of Performance
Indicators Across the Justice Sector, 2003, at p.16.

14 Attorney-General’s Department, A Strategic Framework for Access to Justice in the Federal Civil Justice System - Report
by the Access to Justice Taskforce, September 2009 at p.4.
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2 Key public policy objectives for the federal civil justice system

The Strategic Framework contains five principles (Access, Appropriateness, Equity,
Efficiency, Effectiveness) and a methodology to translate those principles to action. Part 2 of
this paper discusses the Strategic Framework and a range of other government policy
initiatives to which the federal civil justice system contributes.

It then proposes one overarching strategic objective for the federal civil justice system and
seven objectives that seek to describe, in concrete terms,
how people act to resolve problems and
how the outcomes of the federal civil justice system contribute to the social and
economic well-being of the community
when the total system is functioning in accordance with the government’s policy objectives.

Consultation question 2
Are the objectives proposed for the federal civil justice system adequate and appropriate?
If not, why not? What is missing?

3 An evidence base
In part 3, this paper proposes a framework for an evidence base using objectives, sub

objectives and indicators. It considers a range of existing justice indicators developed for
various purposes and discusses the challenges inherent in the design of such indicators.

Consultation question 3

What sub objectives and indicators could be used to map progress towards those
objectives valid and balanced?

4 Draft data principles
In part 4, this paper proposes a statement of principles to underpin the future collection of

data concerning the federal civil justice system. The principles provide a guide against which
proposed data measures can be tested.

Consultation question 4
Are the draft data principles appropriate?
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1. The federal civil justice system

1.1 A broad system of justice

The Strategic Framework" describes a broad system of justice that gives people a choice
about the appropriate forum in which to resolve their disputes, but that also facilitates a
culture in which fewer disputes arise™®.

The federal civil justice system described in the Strategic Framework is concerned not just
with institutions and services operating in the system, but also with a broader concept of
justice that encompasses the way people solve problems and resolve disputes in their
everyday lives'’. This is reflected in the three tiers of the system described in the Strategic
Framework, namely:

Everyday justice — where people resolve their problems personally

Informal justice — where people use informal processes such as alternative dispute

resolution, and

Formal justice — the courts and tribunals®.

1.2  Pathways through the system

The Strategic Framework and the legal needs research to which it refers, recognises that
people may take a number of pathways through the federal civil justice system as they seek
to resolve problems and its recommendations are designed to ensure that each individual
takes the most appropriate path through the system™.

The concept of a path to justice has been used to “bridge the gap between social artefacts
such as legal problems, legal needs, and justiciable events on the one hand, and the judicial
institutions on the other”®®. It encompasses the actions a person takes when seeking to
resolve a legal problem. Itis a useful perspective from which to view the system as:
It describes the system from the perspective of an individual experiencing a
problem,
It facilitates a description of the system based on the nature of services accessed
rather than the identity of the service provider, and
It facilitates a broad examination of how the system functions as a whole to support
or limit people’s capacity to address legal problems and resolve disputes.”

Viewing the system from the perspective of a person seeking a pathway through the system
to resolve their issue, the services available can be categorised as:

15 Attorney-General’s Department, A Strategic Framework for Access to Justice in the Federal Civil Justice System - Report
by the Access to Justice Taskforce, September 2009, pp 3-5

16 [bid, p.4.

17 Ibid, p.4.

18 [bid, pp. 3-5.

19 [bid. p.68.

20 Gramatikov, Methodological Challenges in Measuring Cost and Quality of Access to Justice, Tilburg Institute for
Interdisciplinary Studies of Civil Law and Conflict Resolution Systems, 2007 p.11.

21 Strategic Framework, p.5.

5
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Information, education and referral services that build the capacity of people to solve
problems and resolve disputes

Complaint handling and administrative decision making

Counselling and support services that address the non-legal dimensions of problems that
may also have a legal dimension

Alternative Dispute Resolution services - services that assist people to resolve disputes
without a determination by a court or tribunal

Decision-making —where at third party makes a decision to resolve a dispute, and

Legal services ranging from early intervention services like advice through to complex
services like representation in a trial in court.

1.3 Information, education and referral

These are services that inform and educate people to enhance their capacity to solve
problems and resolve disputes. These services are varied in nature and there are many
providers of these services. The services include:

On line information

Publications (including electronic publications like DVDs)

Telephone information services

Community education sessions run for community groups or community workers, and

Outreach education programs to target groups.

The providers include:
Government agencies like Centrelink, the Child Support Agency, the Australian
Competition and Consumer Commission and many others
Legal assistance providers funded by government (the category of “Preventative Legal
Services” in the National Partnership for Legal Assistance Services includes legal
information services, Community legal education” and Referral services®)
Community agencies (including those funded by government)
Businesses
Industry and professional associations, and

1.4 Complaint handling and administrative decision making

The complaint handling procedures of government and businesses™, the primary decision-
making by government agencies”, and the internal review procedures of business and
government®® are important components of the federal civil justice system. Effective
procedures at this stage can resolve many problems before they become disputes.

The providers of these services include:
Government agencies
Businesses
The Commonwealth Ombudsman

22 For these purposes the broad concept of community legal education implied in the National Partnership Agreement on
Legal Assistance Services is used to include a range of strategies to build individual and community capacity to deal with
legal issues

23 Council of Australian Governments, National Partnership Agreement on Legal Assistance Services, cl. 14(j).

24 Strategic Framework, chapter 7

25 |bid, chapter 10

26 [bid, chapter 7
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Industry ombudsman schemes, and
Industry and professional associations

1.5 Counselling and personal support services

There are a range counselling and personal support services that provide assistance with
broader health, social or welfare needs of people who may be experiencing legal problems.
These services include:

Relationship counselling

Family relationship counselling”’

Financial counselling

Personal counselling

Drug and alcohol counselling

Case management

Non-legal advocacy, and

Social work support.

The providers of these services include:
Government agencies
Community agencies (either government funded or provided as part of the agency’s
broader service provision), and
Private providers.

This is a very diverse service group. Some services are provided by agencies with a federal
civil justice system focus (for example community legal centres) while others are provided by
agencies with little direct connection to other service providers in the federal civil justice
sector.

1.6 Alternative Dispute Resolution

Alternative Dispute Resolution (ADR) is the term used to describe a range of processes by
which a neutral third party assists people in dispute to resolve their problem without a
formal determination by a court or tribunal.”® There are a number of different types of ADR
services. Those most commonly used in the federal civil justice system are:*
Facilitative ADR processes such as
0 Mediation,
0 Assisted negotiation
Advisory ADR processes such as conciliation
Determinative ADR processes such as
0 Arbitration and
0 External dispute resolution for a range of consumer disputes.

The providers of these services include:
Family Dispute Resolution providers (publicly and privately funded)
Industry based external dispute resolution schemes

27 Ibid, p.5.
28 http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/WhatisADR_GlossaryofADRTerms_GlossaryofADRTerms
29 Strategic Framework, Chapter 7
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Private ADR providers from a wide range of professional backgrounds (including law,
engineering, social sciences)

Community agencies, and

Courts and tribunals that have adopted ADR processes.

1.7 Court and tribunal decision-making

Courts and tribunals have the power to resolve disputes by making legally binding decisions.
In the federal civil justice system, the courts and tribunals are:

High Court of Australia

Federal Court of Australia

Family Court of Australia

Federal Magistrates Court

Family Court of Western Australia

Administrative Appeals Tribunal

Social Security Appeals Tribunal

Migration Review Tribunal

Refugee Review Tribunal

Veterans’ Review Board

National Native Title Tribunal

Copyright Tribunal.

1.8 Legal services

People access legal services in the federal civil justice system for:
Legal advice to assist them to resolve problems by themselves, and
Representation in informal ADR processes or in formal processes in courts and tribunals.

The service providers include:
Private legal practitioners engaged by individuals or businesses
Government lawyers representing the government in a range of legal matters, and
Publicly funded legal assistance services.

1.9 Conclusions about the system

The conclusions that can be drawn about the federal civil justice system are:

All types of service providers play a role in providing community education, information
and referral services, regardless of their other roles in the federal civil justice system.
Publicly funded providers and private or community based providers operate across the
system with the exception of primary decision-making and adjudication which are
reserved for government.
There is immense variety in the characteristics of service providers in the system,
including:

0 Individuals such as Family Dispute Resolution Providers and lawyers operating

sole practices

0 Small businesses such as small legal practices and dispute resolution services

0 Large businesses such as large legal practices

0 Small single site community agencies such as community legal centres
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0 Large community agencies such as family dispute resolution providers
0 Smaller single focus public sector agencies such as tribunals
0 Large and complex public sector agencies such as Centrelink

These conclusions have significant implications for the collection of common data across the
system.
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2 Key public policy objectives for the federal civil justice
system

2.1 The strategic importance of the federal civil justice system

The federal civil justice system is of strategic importance to Australia as a core element of
establishing, promoting and protecting the rule of law in Australia and as a core contributor
to the social and economic well being of Australia and its citizens.

The World Bank’s Worldwide Governance indicators include the rule of law as one of the “six

key dimensions of governance”.*®* The United Nations’ Secretary General describes the rule

of law as a:
principle of governance in which all persons, institutions and entities, public and private,
including the State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with international human
rights norms and standards. It requires, as well, measures to ensure adherence to the
principles of supremacy of law, equality before the law, accountability to the law, fairness in
the application of the law, separation of powers, participation in decision-making, legal

certainty, avoidance of arbitrariness and procedural and legal transparency.31

The United Nations has also noted that “the maintenance of peace in the long term, cannot
be achieved unless the population is confident that redress for grievances can be obtained
through legitimate structures for the peaceful settlement of disputes and the fair
administration of justice.” ** The strength of the rule of law depends not just on the formal
justice system, but also on the quality of the informal justice systems, to which many people
turn to resolve disputes.®

The rule of law is not only the cornerstone for social cohesion and protection of human
rights, but also a precondition to economic prosperity. The strength of institutions, which is
“determined by the legal and administrative framework within which individuals, firms, and
governments interact to generate income and wealth in the economy”, is one of the twelve
pillars of economic competitiveness in the World Economic Forum’s Global Competitiveness
Index.>*

Therefore at the very highest strategic level, the federal civil justice system is an important
component of stability, security, and economic prosperity. This is encapsulated in the
highest level objective for the civil justice system contained in the Productivity Commission’s
report on government services. This is:

The civil justice system sustains and fosters social stability and economic growth.*

30 Governance Matters 2009: Worldwide Governance Indicators 1996-2008, viewed at:
http://info.worldbank.org/governance/wgi/resources.htm.

31 The rule of law and transitional justice in conflict and post-conflict societies: Report of the Secretary-General (2004)
http://www.unrol.org/doc.aspx?n=2004%20report.pdf, atp. 4.

32 |bid page 3.

33 Informal justice is a factor considered in the World Justice Project Rule of Law Index.

34 Global Competitiveness Report 2010-2011 - World Economic Forum, http://gcr.weforum.org/gecr2010/, page 4.

35 SCRGSP (Steering Committee for the Review of Government Service Provision) 2010, Report on Government Services
2010, Productivity Commission, Canberra, at p. C.2.
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Policy Objectives for the Federal Civil Justice System

The Strategic Framework contains five principles that are described as objectives of the
federal civil justice system®®. These are:

Accessibility Justice initiatives should reduce the net complexity of the justice system. For
example, initiatives that create or alter rights or give rise to decisions affecting rights, should
include mechanisms to allow people to understand and exercise their rights.
Appropriateness The justice system should be structured to create incentives to encourage
people to resolve the disputes at the most appropriate level. Legal issues may be
symptomatic of broader non-legal issues. The justice system should have the capacity to
direct attention to the real causes of problems that may manifest as legal issues.

Equity: The justice system should be fair and accessible for all, including those facing financial
and other disadvantage. Access to the system should not be dependent on the capacity to
afford private representation.

Efficiency The justice system should deliver outcomes in the most efficient way possible,
noting that the greatest efficiency can often be achieved without resorting to formal dispute
resolution processes, including through preventing disputes. In most cases this will involve
early assistance and support to prevent disputes from escalating.

Effectiveness The interaction of the various elements of the justice system should be
designed to deliver the best outcomes for users. Justice initiatives should be considered from
a system wide rather than on an institutional basis. All elements of the justice system should
be directed toward the prevention and resolution of disputes, delivering fair and appropriate
outcomes and maintaining and supporting the rule of law. 37

The Strategic Framework also contains a methodology to assist policymakers to translate
these principles into action. The methodology supports “every individual [having] improved
access to effective resolution opportunities, irrespective of how they make contact with the
system”.*® The seven elements of the methodology are:*

2.3

2.3.1

Information: Enabling people to understand their position, the options they have and
deciding what to do.

Action: Intervening early to prevent legal problems from occurring and escalating.

Triage Enabling matters to be directed to the most appropriate destination for resolution,
irrespective of how people make contact with the system.

Outcomes Providing a pathway to fair and equitable outcomes: resolving disputes without
going to court; or, when court is necessary, ensuring processes are accessible, fair, affordable
and simple.

Proportionate cost Ensuring that the cost and method of resolving disputes is proportionate
to the issues.

ResilienceBuilding resilience in individuals, the community and the justice system.
Inclusion:Directing attention to the real issues that people who experience legal events have.

Other relevant government objectives

Social Inclusion Agenda

The Social Inclusion Agenda adopted by the Commonwealth Government aspires to:
Reduce disadvantage
Increase social, economic and civic participation, and
Give individuals a greater voice combined with greater responsibility.

36 Strategic Framework, at p. 61.
37 Ibid, at pp. 62-3.

38 |bid at p. 65.

39 Ibid at pp.63-4.

11
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The agenda is based on the Principles of:*
Building on individual and community strengths
Building partnerships with key stakeholders
Developing tailored services
Giving a high priority to early intervention and prevention
Building joined-up services and whole of government(s) solutions
Using evidence and integrated data to inform policy
Using locational approaches, and
Planning for sustainability.

These principles are reflected in the Strategic Framework. In particular, the emphasis on
provision of information to enable people to understand and take action to resolve legal
problems promotes increased social, economic and civil participation. The emphasis on
early intervention and prevention is a key theme from the social inclusion agenda that is
reflected in the Strategic Framework. The Strategic Framework also picks up expressly the
notion of inclusion and building resilience, and its methodology directs that attention be
paid to the real issues underlying the presenting legal problem. In addition the principles of
the Strategic Framework are said to promote social inclusion because their aim is “to
humanise the justice system, so that people can connect and interact with the justice system
and government more easily and effectively.”*!

232 ! dzZAGNX £ AF QA 1 dzYly wA3IK(Ga CNI YSs2N]

As stated by the Attorney-General in his foreword to the Strategic Framework, “Access to
justice is central to the rule of law and integral to the enjoyment of basic human rights”.**
For this reason Australia’s Human Rights Framework released by the Commonwealth
Government in April 2010* is relevant to any assessment of the federal civil justice system.
The emphasis in the Human Rights Framework on community education and engagement
echoes the Strategic Framework. The requirement under the Human Rights Framework for

all government policies and programs to be consistent with human rights is also relevant.

The Human Rights Framework has five focuses:

1. Reaffirming commitment to human rights

2. Educating the Australian community about human rights

3. Engaging the international community to improve human rights protection in our
region and further abroad

4. Protecting human rights through legislation, and

5. Respecting human rights by ensuring all legislation is assessed for compliance with
the seven core United Nations human rights treaties to which Australia is a party.*

Protection of human rights is recognised as being inseparable from access to justice in the

Strategic Framework, which notes the high public interest in resolution of human rights
45

cases.

40 Australian Government, Social Inclusion Principles for Australia, viewed at
http://www.socialinclusion.gov.au/SIAgenda/Principles/Documents/SIPrincilpes.pdf.

41 Strategic Framework at p.159.

42 |bid at p. ix.

3 viewed at

www.ag.gov.au/www /agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~Human+Rights+Framewor
k.pdf/$file/Human+Rights+Framework.pdf.

“1 OOOOAT EA3O (Of Abtp3.ECEOO &OAI Ax1 OE

45 Strategic Framework, at p. 48.
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2.3.3 National Indigenous Law and Justice Framework

The Strategic Framework references the Commonwealth and State and Territory
Governments’ approach to “Closing the Gap” between Indigenous and non-Indigenous
Australians and the National Indigenous Law and Justice Framework 2009-2015 (NILF)
developed by the Standing Committee of Attorneys-General.*® The key elements of the
NILJF, including overcoming barriers to access to legal assistance services, improved
information, and community legal education, are consistent with the Strategic Framework.

The NILIF establishes five key goals, two of which are particularly relevant to the federal civil
justice system. The relevant goals are:

Improve all Australian justice systems so that they comprehensively deliver on the
justice needs of Aboriginal and Torres Strait Islander peoples in a fair and equitable
manner.

Strengthen Indigenous communities through working in partnership with governments
and other stakeholders to achieve sustained improvements in justice and community
safety.

The emphasis on comprehensive and open access to the justice system is reflected the
Strategic Framework’s objectives of equality and accessibility.

2.3.4 National Plan to Reduce Violence Against Women

The National Plan to Reduce Violence Against Women and their Children was released on 15
February 2011%, and an objective already committed to by the government is training for
professionals working in the family law system to ensure consistency in the handling of
family law cases involving domestic violence.* This is closely related to and promotes the
Strategic Framework’s principle of Effectiveness, which is focused on delivering the best
outcomes for users of the system, in this case, women who have experienced domestic or
family violence.

235 bl GA2yFf CNIYSE2N] F2NItNRGSOlGAy3 !
While most child protection matters are dealt with in the state systems, because of the link
with family law, the National Framework for Protecting Australia’s Children (2009-2020)
developed by the Council of Australian Government is also relevant to the federal civil
justice system. The same emphasis on providing information about rights and early
intervention is evident in this framework®. The Child Protection Framework also has links to
the National Plan to reduce Violence Against Women and the various initiatives to improve
safety in Indigenous communities including the NILJF.

2.3.6 National Partnership Agreement on Homelessness

The National Partnership Agreement on Homelessness must also be considered. In
particular it contains, as a priority, the provision of legal services to people who are
homeless or at risk of homelessness as a result of legal issues including domestic violence,

46 Jbid at p. 155.
“7http://www.attorneygeneral.gov.au/www/ministers/mcclelland.nsf/Page/MediaReleases_2011_FirstQuarter_15Febru
ary2011-Nationalplantoreduceviolenceagainstwomenandchildren.

48 Australian Government National Plan to Reduce Violence Against Women 7 Immediate Government Actions, April 2009,
viewed at
www.fahcsia.gov.au/sa/women/pubs/violence/np_time_for_action/immediate_government_actions/Documents/FACS_3
7004_Violence_Against Women.pdf.
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http://www.coag.gov.au/coag_meeting_outcomes/2009-04-30/docs/child_protection_framework.pdf.
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tenancy or debt.®® The agreement on homelessness has the same emphasis on early
intervention and prevention and a better-connected service system as is evident in the
Strategic Framework.

2.3.7 National Disability Agreement

The National Disability Agreement between all Australian governments®® is also relevant. As
the Strategic Framework points out, legal needs research indicates that chronic illness or
disability increases vulnerability for experiencing nine out of ten of the most frequently
occurring legal issues.®® For this reason, legal assistance services, informal and formal
dispute resolution mechanisms all have a role in contributing to the outcomes of the
National Disability Agreement, in particular that people with disability achieve economic
participation and social inclusion and enjoy choice, well-being and the opportunity to live as
independently as possible.>

2.3.8 National Partnership Agreement for Legal Assistance Services

The National Partnership Agreement on Legal Assistance Services (NPA)®* achieves

recommendation 11.3 of the Strategic Framework, which states:
The Commonwealth should seek to negotiate a National Partnership for legal aid that gives
greater priority to intervening early to help prevent legal problems from escalating, building
knowledge and respect for the law and resilience in dealing with legal issues.

It establishes a common commitment from all Australian governments to more efficient
resolution of legal problems and also establishes a set of objectives and performance
benchmarks against which progress will be measured.

2.3.9 Ahead of the Game: Blueprint for the Reform

The Ahead of the Game: Blueprint for the Reform of Australian Government
Administration® (Blueprint) paper suggests reforms in a number of areas of the Australian
Public Service. A key focus is on building capacity within the public service to provide
strategic, big picture policy and delivery advice to government. In particular, the goal of
enhancing policy capacity though expanding facilities for research and data gathering and
analysis are echoed the Strategic Framework’s demand for evidence-based policy-making
within the federal civil justice system.

The Blueprint also proposes reforms to improve the agility, capability, effectiveness and

efficiency of all government agencies.® This is consistent with the Strategic Framework’s
objectives of efficiency and effectiveness.

2.4 Identifying policy objectives for the federal civil justice system

50 Council of Australian Government, National Partnership Agreement on Homelessness viewed at
www.coag.gov.au/intergov agreements/federal financial relations/docs/national partnership/national partnership on
homelessness.pdfat 17 (k).

51viewed at
www.coag.gov.au/intergov_agreements/federal_financial_relations/docs/IGA_FFR_ScheduleF_National_Disability_Agree
ment.pdf.

52 Australian Government, Attorney-General’s Department A Strategic Framework for Access to Justice in the Federal Civil
Justice System September, 2009 at p.14.

53 National Disability Agreement, Clause 7.

54 Australian Government, Attorney-General’s Department National Partnership Agreement on Legal Assistance Services
July 2010.

55 Australian Government, Department of Prime Minister and Cabinet Ahead of the Game: Blueprint for the Reform of
Australian Government Administration March 2010, viewed at:

http://www.dpmc.gov.au/publications/aga reform/aga reform blueprint/index.cfm#blueprint.

56 Ibid at p. x.
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http://www.dpmc.gov.au/publications/aga_reform/aga_reform_blueprint/index.cfm#blueprint

Managing Justice

A clear and concise statement of policy objectives for the federal civil justice system is the
first step in the design of an architecture to gather evidence about how the federal civil
justice system operates to achieve those objectives.

The objectives for the federal civil justice system should:
Encompass the totality of the system
Focus not just on the institutions in the system, but create a picture of how people will
act to resolve disputes if the total system is functioning in accordance with policy
objectives
Reflect the policy objectives for the system itself, but also other relevant policy
objectives of government
Be concrete enough to provide a solid foundation for the gathering of reliable evidence
about the performance of the system, and
Be robust enough to incorporate future changes to the federal civil justice system,
particularly those flagged in recommendations of the Strategic Framework.

The objectives suggested below are consistent with five access to justice principles and
seven components of the methodology as outlined in the Strategic Framework.

The suggested objectives are:
1. People solve their problems before they become disputes

This objective incorporates the principles of:
Access, with its emphasis on a system that is less complex where people understand and
exercise their rights,
Efficiency, with its emphasis on early assistance and support to prevent disputes, and
Effectiveness, with its emphasis on the prevention of disputes.

It also incorporates the methodologies of:
Information — enabling people to understand their position, the options they have and
deciding what to do
Action - intervening early to prevent legal problems from occurring and escalating
Inclusion — directing attention to the real issues that people who experience legal events
have, and
Resilience — building resilience in individuals, the community and the justice system.

2. People resolve disputes at the earliest opportunity

This objective incorporates the principles of:
Appropriateness, with its emphasis on encouraging people to resolve disputes at the
most appropriate level
Efficiency, with its emphasis on resolution without resorting to formal dispute
resolution, and
Effectiveness, with its emphasis on resolution of disputes.

It also incorporates the methodologies of:
Information — enabling people to understand their position, the options they have and
deciding what to do

15
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Action - intervening early to prevent legal problems from occurring and escalating

Triage — enabling matters to be directed to the most appropriate destination for
resolution, irrespective of how people make contact with the system

Outcomes — providing a pathway to fair and equitable outcomes by resolving disputes
without going to court and, when court is necessary, ensuring processes are fair,
affordable and simple, and

Resilience - building resilience in individuals, the community and the justice system.

3. People resolve their disputes at a reasonable cost

This objective incorporates the principles of:
Equity, with its emphasis on a system that is accessible to all, and
Efficiency, with its emphasis on proportionate cost to the users of the system and to
government.

It also incorporates the methodologies of:
Action - intervening early to prevent legal problems from occurring and escalating
Triage — enabling matters to be directed to the most appropriate destination for
resolution, irrespective of how people make contact with the system
Outcomes — Providing a pathway to fair and equitable outcomes by resolving disputes
without going to court and, when court is necessary, ensuring processes are fair,
affordable and simple, and

Proportionate cost — ensuring the cost of and method of resolving disputes is
proportionate to the issues.

4. People are equal before the law

This objective incorporates the key concept of the rule of law, that is, that the law is applied
fairly and consistently to all people without discrimination and in a manner that respects
human rights. It incorporates the principles of:

Equity, with its emphasis on a system that is fair and accessible to all, and

Effectiveness, with its emphasis on a system that delivers fair and appropriate outcomes

and maintains and supports the rule of law.

It also incorporates the methodology of:
Outcomes — providing a pathway to fair and equitable outcomes by resolving disputes
without going to court and, when court is necessary, ensuring processes are fair.

5. People have equitable access to the federal civil justice system

This objective incorporates the principles of:
Access, with its emphasis on mechanisms that allow people to understand and exercise
their rights, and

Equity, with its emphasis on a system that is accessible for all, including those facing
disadvantage.

It also incorporates the methodologies of:

Information - enabling people to understand their position, the options they have and
deciding what to do
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Action - intervening early to prevent legal problems from occurring and escalating

Triage - enabling matters to be directed to the most appropriate destination for
resolution, irrespective of how people make contact with the system

Outcomes - providing a pathway to fair and equitable outcomes by resolving disputes
without going to court and, when court is necessary, ensuring processes are fair, and
Resilience - building resilience in individuals, the community and the justice system.

6. People benefit from a system of federal civil justice that contributes to the well-
being of those who use the system and the community

This objective incorporates the principles of:
Appropriateness, with its emphasis on a system that resolves disputes at an appropriate
level and directs attention to the real causes of problems that may manifest as legal
issues, and
Effectiveness, with it emphasis on a system that delivers fair and appropriate outcomes
and maintains and supports the rule of law.

This objective also incorporates the methodologies of:
Information - enabling people to understand their position, the options they have and
deciding what to do
Action - intervening early to prevent legal problems from occurring and escalating
Triage - enabling matters to be directed to the most appropriate destination for
resolution, irrespective of how people make contact with the system
Outcomes - providing a pathway to fair and equitable outcomes by resolving disputes
without going to court and, when court is necessary, ensuring processes are fair, and
Resilience - building resilience in individuals, the community and the justice system, and
Inclusion — directing attention to the real issues that people who experience legal events
have.

The contribution that the federal civil justice system makes to the well being of the
community can also be considered in light of the related policy objectives of government of:

Social Inclusion

Protecting human rights

Closing the gap on Indigenous disadvantage

Protecting people from harm, particularly women and children

Supporting participation in the community by people with disabilities

Addressing homelessness.
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3. An evidence base

3.1 A framework for an evidence base

The Strategic Framework found that there is insufficient statistical data available to make
comprehensive decisions about access to justice.”’ It cited problems of consistency of data
collection across the various agencies within the system, and gaps in data.

The Resolve to Resolve Report also emphasises the need for more quantitative and
qualitative data about ADR and in the federal civil justice system generally.® The report
notes the current deficiency in sound, comparable data and points out that without it “it is
impossible to fully assess existing ADR services and build upon them, whilst ensuring that

they meet appropriate standards”*’.

However, there is also the problem of the lack of an architecture, or framework, to show
how data can be used to provide evidence that could inform about the performance of the
system as a whole and guide future decision-making. Much of the data collection and
reporting that occurs currently reports on outputs and not the achievement of outcomes or
objectives®. There is no system-wide framework linking outputs to outcomes and
objectives as exists in the health and welfare sectors®.

Figure 1 on the following page presents a possible framework for an evidence base of the
federal civil justice system. It shows the relationships between:
the overarching strategic objective for the system
the objectives for the system
sub objectives that might apply to parts of the system and that would encapsulate the
contribution that part of the system makes to the achievement of the objective
Indicators that would be used to measure progress towards the objectives.

57 Strategic Framework, at p. 72

58 National Alternative Dispute Resolution Advisory Council, The Resolve to Resolve 7 Embracing ADR to Improve Access to
Justice in the Federal Jurisdiction viewed at

http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/Publications PublicationsbyDate TheResolvetoResolveEmbr
acingADRtoimproveaccesstojusticeinthefederaljurisdiction at p.p. 79-80.

59 Ibid at p. 4.

60 Australian Productivity Commission, Report on Government Services, at p.7.23.

61 see Australian Institute of Health and Welfare,! OOOOAIT E A§) ’ﬁ’IA ( AA i 6E T ULUT

http://www.aihw.gov.au/publications/index.cfm/title/11374 and! OOOOAI|T E Rddnt 7 A1 £AOA
http://www.aihw.gov.au/publications/index.cfm/title /10872



http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/Publications_PublicationsbyDate_TheResolvetoResolveEmbracingADRtoimproveaccesstojusticeinthefederaljurisdiction%20at%20p.p
http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/Publications_PublicationsbyDate_TheResolvetoResolveEmbracingADRtoimproveaccesstojusticeinthefederaljurisdiction%20at%20p.p
http://www.aihw.gov.au/publications/index.cfm/title/11374

Figure 1 Framework for evidence base
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3.2  Existing justice indicators and resources

In the last ten years there has been global interest in the development of indicators to
provide evidence about the operation of justice systems and components within those

systems. These developments have had a range of purposes including:

To provide international comparisons about the strength of the justice system in various

countries

To provide evidence about the performance of the formal justice systems, particularly in
developed economies

To provide information about routes individuals and businesses take to resolve legal
issues, whether through the formal justice system or using ADR®, and

To provide evidence about the effectiveness of justice system reforms.

The initiatives most relevant to this project are described in the following table.

62 Resolve to Resolve at pp. 80-81.
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Figure 2 Initiatives relevant to developing indicators for the federal civil justice system

Initiative Agency Purpose & Scope
Worldwide World Bank Reports on 213 economies (including Australia) on six
Governance governance indicators, one of which is “Rule of Law”, provides

. 63
Indicators

cross-country and over time comparisons.

Uses perception-based data from individuals, industry, NGOs
. . . 64

and commercial information providers.

Provides index scores and ranks results.

Rule of Law
65
Index

World Justice Project

Reports on 35 countries (including Australia) against 10 factors
including “Access to Civil Justice” and “Informal Justice”.

Uses survey data from experts and general public surveys.
Provides index scores and ranks results.

Measuring Access
. 66
to Justice

Hague Institute for the
Internationalisation of
Law, Tilburg Institute
for Interdisciplinary
Studies of Civil Law and
Conflict Resolution

Survey tool to gather information from users of formal and
informal justice system about the cost, quality and outcome of
the “justice pathway” they follow to resolve common legal
problems.

Aims to be used for a variety of purposes including identifying
access problems, evaluating performance of legal system and
monitoring effects of reforms

International
Framework for
Court

67
Excellence

Federal Judicial Centre
& National Centre for
State Courts (USA),

The Subordinate Courts
of Singapore,

Australian Institute of
Judicial Administration

A framework of values, concepts and tools by which courts
worldwide can voluntarily assess and improve the quality of
justice and court administration they deliver®

Covers seven areas of court excellence.

Includes non-adjudicative functions such as alternative dispute
resolution.

Self-assessment questionnaire provided.

Applies to formal justice system.

Australian Report | Productivity Measures performance of State and Commonwealth Courts in
on Government Commission Australia to demonstrate Equity, Effectiveness (including
Services®® — Quality and Access) and Efficiency using a common set of
Court output measures. Does not include specific outcome
Administration indicators.

Legal Needs Various agencies in the Surveys to describe the incidence of legal problems within the
Surveys UK, USA, Canada and community and the actions taken by people to address legal

New Zealand, and in
Australia, the New
South Wales Law and

Justice Foundation70

problems.

Encompasses everyday justice, informal justice and formal
justice systems.

Indicates a higher incidence of legal problems among some
population groups and a significant level of unmet legal need.

Unfortunately,

systems in Australia.

none of these initiatives provides an easy shortcut to establishing an
evidence base for the Australian federal civil justice system, however they each provide
some assistance:
The Worldwide Governance Indicators and Rule of Law Index are very high-level
perception based indicators that apply to the totality of the criminal and civil justice

However, Australia’s performance against relevant factors from

these indicators/indices may be used to contribute to the evidence base.

63 http://info.worldbank.org/governance/wgi/index.asp.

64 Kaufmann, Daniel, Kraay, Aart and Mastruzzi, Massimo, The Worldwide Governance Indicators: Methodology and
Analytical Issues (September 2010). World Bank Policy Research Working Paper No. 5430. Available at SSRN:
http://ssrn.com/abstract=1682130.
65 http://worldjusticeproject.org/rule-of-law-index.
66 http://www.measuringaccesstojustice.com.
67 http: //www.courtexcellence.com/pdf/IFCE-Framework-v12.pdf.

68 Ibid.

69 http://www.pc.gov.au/gsp/reports/rogs/2010.

70 See, for example, Coumarelos, C, Wei, Z & Zhou, AH, Justice made to measure: NSW legal needs survey in disadvantaged
areas, Law and Justice Foundation of NSW, Sydney, 2006, Pleasence, P. (2006) Causes of Action: Civil Law and Social
Justice, Second Edition, LSRC Research Paper No. 14, Norwich: The Stationery Office, Currie, A The Legal Problems of
Everyday Life, 2007, 2006 National Survey of Unmet Legal Needs and Access to Services at http://www.Isa.govt.nz
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Measuring Access to Justice and the Framework for Court Excellence both provide
frameworks and resources that can inform the development of indicators.

The Measuring Access to Justice methodology, with its emphasis on pathways to justice
(that include “everyday” and “informal” justice) as viewed by a user, offers an innovative
approach for gathering information that provides evidence about access,
appropriateness, efficiency and effectiveness from the perspective of the user.

The Australian Institute of Judicial Administration already endorses the Framework for
Court Excellence, and therefore the values and concepts in that framework reflect those
of the formal justice system.

The Court Administration section of the Report on Government Services has established
a framework for reporting output data for much of the formal justice system, although
no specific outcome indicators have yet been identified”".

Legal needs surveys provide a description of the incidence of legal problems and the
actions taken by people to resolve them. This provides a rich source of information
about what happens before people come into contact with any of the service providers
or agencies within the system.

3.3 Challenges for designing performance indicators

It has been widely acknowledged that designing performance indicators for the justice
system is a difficult exercise that raises a number of conceptual and practical problems.”
The conceptual difficulties arise because of the variety and inherent subjectivity of the
objectives of a justice system’; the key concepts which are sought to be measured like
“justice” and “fairness” and not amenable to precise measurement. There is also the
problem of drawing credible links between activity in the sector, and broader outcomes and
objectives.

These challenges have been addressed in various ways including:
Using program logic models to demonstrate linkages between activities, outputs,
intermediate outcomes and strategic objectives74
Using a basket of indicators to demonstrate progress towards objectives’
Using qualitative and quantitative measures
Developing quantitative measures from perceptual surveys’®, and
Developing composite Indices’’.

However these challenges are addressed, it is important to note that all indicators will be
imperfect, as they are almost always proxies for the outcomes or concepts they measure,
chosen because they are able to be measured easily, frequently and at low cost.”

71 Report on Government Services, at p.7.23.

72 The World Bank, Performance Measures Topic Brief, viewed at

http://web.worldbank.org/WBSITE /EXTERNAL/TOPICS /EXTLAWJUSTINST/0,,contentMDK:20756997 ~menuPK:19901
89~pagePK:210058~piPK:210062~theSitePK:1974062~isCURL:Y,00.html.

73 Ibid.

74 This is the framework used in the Productivity Commission’s Report on Government Services, although there are, as yet,
no outcome indicators.

75 This is used in the Rule of Law Index.

76 This is the basis for the Rule of Law Index.

77 like the Rule of Law Index.

78 Vera Institute of Justice, Measuring Progress toward Safety and Justice: A Global Guide to the Design of Performance
Indicators across the Justice Sector, 2003 at p. 4.
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The Vera Institute’s Global Guide to the Design of Performance Indicators across the Justice
Sector’® provides a checklist for developing indicators that is reproduced here because of its
relevance to this project.

Figure 3 Vera Institute Checklist for Developing Indicators®®

Validity
Are your indicators likely to record progress toward your objective?
Are you measuring outcomes, not simply activity?
Would different people taking the same measure get the same result?

Balance
Do you have a balanced basket of indicators that measures progress toward a single aim?
Is the ambiguity inherent in each single indicator reduced by the presence of the others?

Sensitivity
Are each of your indicators sensitive enough to record the kinds of changes likely to occur from one
period to the next?
Are your indicators sensitive to the changes your interventions are most likely to produce?

Equality
Do your indicators specifically capture the experience of powerless groups such as people in poverty?
Can your indicators that capture general experience be disaggregated to isolate the experience of
particular groups?

Motivation
Can you identify the ways in which the introduction of your indicators may change the incentives
guiding the behaviour of officials or citizens?
Can you minimise any danger that your indicators will create perverse incentives that could undermine
your aims?

Practicality
Can you afford to collect the necessary data on a regular, continuing basis, and are simpler, less
expensive ways to collect data available?
Will the data collected specifically for your indicators be reliably accurate?

Ownership
Have all those whose progress will be measured contributed to the development of those indicators?
Do those whose performance will be judged by the indicators have confidence in them?

Clarity
Do the measures make sense to all of your audiences, including people in poverty?

Are your measures expressed in units that are familiar to most citizens?

3.4 Potential Data sources

Just as indicators themselves are never perfect, the data sources from which an indicator
can be calculated will also be flawed, and there is rarely one correct choice of source data.®
Common sources are:

Administrative data generated by agencies within the justice sector, for example, courts,
legal assistance providers, agencies providing alternative dispute resolution

Survey data including large representative surveys, small group surveys, and expert
surveys. Surveys data can be used to provide information about the system from a
range of perspectives including: the general public, users of the services, and service
providers

Narrative reports produced by government agencies, civil society groups and the media
Monitoring legislation and/or the existence of certain institutions, policies, functions or
services®.

79 viewed at http://www.vera.org/download?file=9/207_404.pdf.
80 jbid, at p. 16.

81 |bid, at p. 6.

82 ]bid at pp.6-11.
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At this stage, no data sources for the evidence base of the federal civil justice system have
been specified.

It is anticipated that the administrative records of agencies providing services in the civil
justice system will be an important data source. However, it is acknowledged that this
creates challenges in relation to:

Consistency of terminology

Consistency in data collection practices

Privacy and confidentiality, and

The potential for additional administrative burden and cost.

Addressing these challenges will be an important part of building the evidence base. The
understanding that these are significant challenges drives the iterative approach and lengthy
timeframe for the task.

It is noted that in addition to the data already collected by agencies in the system and by
survey, there is the potential to link to longitudinal surveys already undertaken in Australia
by seeking to include appropriate questions in such surveys such as the Household, Income,
Labour Dynamics in Australia (HILDA) survey®.

Before considering sources of data in detail, it is useful to have a set of principles to guide
decision making about data collection. This is addressed in the following section.

83 See http://www.melbourneinstitute.com/hilda/
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4. Data principles

A set of principles to underpin data collection is helpful as it provides clarity about the
purpose of data collection. It can also act as a guide against which proposed data measures
can be tested.

The Strategic Framework identified lack of comprehensive data about all aspects of the
justice system. It recommended more uniform data collection from legal assistance
providers®.  The report also identified several measures® that would assist the
implementation of the framework and enable comprehensive decisions about access to
justice to be made. Those measures are reflected in the principles set out below.

4.1 Comprehensiveness

The data gathered should be comprehensive, allowing assessment of performance against
all objectives.®®

Data gathered should be comprehensive enough to allow a robust assessment of system
performance. Data must include:
Who uses the justice system, and who does not
What types of disputes they use it for
What kind of assistance they seek and what they find
The quality of outcomes
0 What kind of results they get (how do they resolve their disputes, how long
does it take, how effective is it)
How much it costs
0 Including (better) information on the actual costs (public and private)
0 The costs of particular pathways and the mechanisms for resolving disputes,
and
0 How satisfied they are with the outcome.?’

Quantitative measures will not be sufficient to assess performance in a complex system like
the federal civil justice system.®® Qualitative data would also be useful from experts and
from population surveys.

Data must be sufficiently comprehensive to allow analysis from a range of perspectives,
including those of service providers, service users and the general population.

4.2 Consistency

Data should be gathered in a manner that is consistent, allowing comparison across
different service types, service providers and pathways to justice. ¥

84 Strategic Framework Recommendation 6.7 at p 82

85 |bid at p 72

86 Based on the “comprehensiveness” principle in Productivity Commission Report on Government Services 2010 at p 1.9.

87 “Justice System Statistics”, from Strategic Framework at p. 72.

88 World Bank Performance Measures Topic Brief, viewed at
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK: 20756997 ~menuPK:20363
51~pagePK:210058~piPK:210062~theSitePK:1974062,00.html.
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This requires common:
Service definitions;
Definitions of legal problems;
Demographic criteria for service users;
Manner of describing resolution.

In addition, each service type should have its own set of core data, which would be gathered
consistently, regardless of at what stage or by whom the service is provided.

4.3 Economy and simplicity
The simplest and least expensive data collection methods should be used.

Where acceptable (albeit imperfect) data sources and indicators are already in use for the
relevant service types or providers, these should be used. As noted by the Productivity
Commission, this “can lower the costs of, and reduce delays in, reporting on performance.”*
Existing indicators and data sources are also likely to already have a level of understanding
amongst those from whom data is collected.

In addition:
Where new data is being collected, all questionnaires and other data collection tools
should be as simple as possible.
Reports on data collected should be presented in a manner capable of being
understood by the broadest possible audience.™

4.4 Datais capable of aggregation and disaggregation
Data should be gathered in a way that is capable of aggregation and disaggregation.

This allows data to be used for multiple purposes, not only standard reporting. For instance,
it ensures capacity to analyse differences in services delivered to different demographics.”
It also allows for bundling (aggregation) from multiple data sources to create composite
measures of system performance.

4.5 Relevance

Data gathered should be relevant to the agencies and individuals providing it as well as to
government objectives.

Data should be gathered and presented in a way that is useful to the agencies and
individuals providing it. This enhances the data’s accuracy,” and allows it to be used for
reporting on individual service providers/service provider categories as well as for measuring
the system as a whole.

89 Based on the Productivity Commission’s “comparability” principle, Productivity Commission, Report on Government
Services 2010 at p. 1.9.

90 Ibid at p. 1.10.

91 Vera Institute Global Guide at p. 12.

92 |bid at p. 12.

93 [bid at p. 7.
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4.6 Timeliness

Data should be gathered frequently enough and released soon enough after gathering to
retain relevance for decision makers.”

Data should be gathered at regular intervals, and at least on an annual basis. The data
should be capable of capturing an accurate perspective on system performance at a given
point in time. It should be released in a timely fashion to ensure its relevance to policy
decisions.

94 Based on Productivity Commission’s “timeliness” principle, Productivity Commission Report on Government Services
2010 at p. 1.10.



